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Introduction

In November 2011, the Massachusetts Departmentafdmental Protection (MassDEP) published
draft amendments to the regulations governingasitggnment of solid waste management facilitie® (31
CMR 16.00) and the regulations governing operatioaintenance and pre-treatment standards for
wastewater treatment works and indirect dischar@d$é CMR 12.00). These amendments were
developed to address barriers that the currentatigus pose to the development of certain types of
recycling, composting, and other clean/green ayititlge technologies in the Commonwealth, such as
anaerobic digestion (AD), a technology that turrggaaics waste into natural gas for energy.

The proposed regulatory changes were designedng thre regulations up to date with these innowativ
technologies by establishing a clear permit pathfgayhese activities, facilitating siting of these
projects, and ensuring that high environmentaldsess are met. The current regulations, last asend
in the 1990s, were primarily designed to addressgsues surrounding the handling and disposalliof s
waste. That was a “one size fits all” approachnetadl types of “wastes” were primarily being dissed
in landfills or combusted at solid waste incineratoSite assignments, which are granted by loocatds
of health (BOH), were (and will continue to be)quéed for most solid waste management facilities,
including landfills, transfer stations, waste pregiag facilities and combustion facilities.

In the last twenty years, great strides have besterby diverting specific materials from the waste
stream to recycling, composting, recovery or otkese, instead of disposal. The existing site
assignment regulation (310 CMR 16.00) exempts ntygmgs of operations and activities from site
assignment because they use material that hassbparated from waste (“pre-sorted”) as feedstamks f
recycling, manufacturing and composting and aerefore, not solid waste disposal or treatment
facilities. In addition, 310 CMR 16.00 currentljoavs certain recycling and composting operatians t
proceed without a site assignment, if they obtadetermination (called a Determination of Need or
DON) from MassDEP. However, the DON process ta#dd applicability, and many of the current
proposals for new technologies do not fit withsftamework. Many new and innovative technologies
that make productive use of diverted material aneenfike industrial operations than traditional teas
management activities. They often are completetyased and thus present low risks of nuisances (e.
odors and vectors) and other issues associatedsalithwaste facilities. These amendments will
encourage the recycling, composting, and reuse ekpanded range of materials, and the convergion o
organic materials into clean and renewable enevbite maintaining appropriate MassDEP oversight
over these activities.

Two of the Patrick Administration’s policy objectis are driving these changes: 1) diversion of
recyclable and organic material from the solid wadteam as mandated by the Massachusetts Solid
Waste Master Plan; and 2) generation of clean rehkaenergy that will help achieve the goals of the
Massachusetts Clean Energy and Climate Plan fd3.202
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The final amendments to 310 CMR 16.00, and compaamendments to 310 CMR 19.000, would
amend those regulations to:

» Exempt from site assignment operations handlingmigyor recyclable materials that have been
separated from waste and that recycle, compogirorert these materials into new products or
energy, because they would not be managing “scdistey”

» Establish clear and streamlined permitting pathwalthese operations (please note that a future
companion regulation will propose timelines to eXifeepermit reviews and associated fees);

» Establish levels of MassDEP review and oversighttiese operations that are commensurate
with the environmental and public health issuesttiay present, including:

o conditional exemptions for operations and actisitieat do not warrant MassDEP
oversight;

0 general permits by regulation for composting, réingcand digestion/conversion
operations that are small in size and risk; and

o individual permit reviews for large recycling, coagting and digestion/conversion
operation that warrant greater MassDEP oversightob an expedited schedule;

» Clarify that composting and other organics managemetivities on Massachusetts farms that
are regulated by the Massachusetts Departmentid¢udiyiral Resources (MA DAR) would not
be regulated by MassDEP; and

Revise definitions in 310 CMR 19.000 for consistenith the amendments to 310 CMR 16.00.

The package also includes amendments to 314 CMIR® 1@.allow Publicly Owned Treatment Works
(POTWs) that use anaerobic digesters to acceptae@aparated organic material generated at ofiesr Si
The amendments to 314 CMR 12.00 provide additiopabrtunities to capture the value of food and
other organic material. These amendments mayadilse the POTW’s anaerobic digesters to operate
more efficiently, increase the quantities of biogees these units produce to generate energy,ehete
wastes from the operations.

During the public comment period on these propodédsember 15, 2011 through January 23, 2012),
MassDEP received many helpful and thoughtful commeBtakeholders expressed broad support for the
intent of these regulations, but also raised a rurmabspecific concerndMlassDEP has carefully
considered these comments and addressed themibyngahe amendments in a number of ways. This
document contains MassDEP's responses to the cotameeived. Major changes that have been made
in the final rule are summarized below:

1. Clarified definitions to more clearly specify that:
» “Composting” does not include “conversion” of orgamaterials into energy, and
» “Recyclable” material does not include organic matédout includes paper.

2. Re-named the proposed “permit by rule” operatiovisich do not need a site-specific Recycling,
Composting, or Conversion (RCC) permit from MasspP#EPgeneral permit” operations to
avoid confusion. There was confusion about the sl known term, “permit by rule.”

3. Clarified the boundaries between recycling, compgsind conversion activities that can operate
under general permits and RCC Permits.
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4.

10.

11.

12.

13.

Clarified the applicability of the new rules for BEDEP oversight of RCC operations to activities

located on property that has received a site assghfrom a local BOH, as long as those

activities are allowed by the terms of the sitégasaent:

» Depending on the size and materials handled, apesathat qualify for a general permit can
proceed under 310 CMR 16.04.

» Operations that require an RCC permit under 130 QMIR5 need to obtain this permit
before starting construction or operation.

» If the site assignment prohibits the operatiorhefew facility, the proponent needs to
obtain a site assignment modification from the BOH.

Revised maximum size limits for specific generalmpit operations:

» The limit for a composting operation was lowereazhir30 tons per day (tpd) to 15 tpd to
reduce the potential for nuisance conditions, sghdors; and

* The limit for an aerobic or anaerobic digestionragien was raised from 60 tpd to 100 tpd
and clarified to specify that this limit appliestte total amount of material that the operation
handles, not just what can be brought in from aé:s

Combined the former “Leaf and Yard Waste Composbpgration” and “General Composting

Operation into one “Composting Operation” categamger general permits with the same

requirements (although a municipality can limit thaterial that a specific composting operation

can accept to leaf and yard waste only).

Clarified that “general permit” operations mustifjoMassDEP and the local BOH at least 30

days before starting to operate.

Clarified the criteria that MassDEP will use toatatine whether to grant an RCC Permit under

310 CMR 16.05.

Established a requirement that applicants for a@ R€mit under 310 CMR 16.05 must meet

with MassDEP staff before submitting their applioaf to ensure that all necessary information

and documentation will be included with the perapplication.

Clarified that the allowable limits on residue thatoperation can generate are measured by

weight (the proposed rule allowed measurementseigiw or volume).

Tightened the requirements for facilities to endhed they have plans in place to control

nuisances (odors, dust, etc.) and vectors, anchala® contingency plans for dealing with

problems that may arise with their odor and vectmtrol plans (e.g., what will happen if the

odor controls malfunction).

Tightened requirements for source control (alserrefl to as input control) as the primary means

of preventing toxics or other contamination frondieig up in the products produced during

composting or conversion of organic material. $ewontrol encompasses the principals of

limiting the types of material used and having ktemlge of how the materials are generated or

are otherwise handled prior to receipt. The fiegiulation also establishes a requirement that

operations working under a general permit havean far controlling toxics that are found in the

operation’s products at levels that would poseslato public health, safety, or the environment.

MassDEP will review plans for input material at ogg@ns that require an individual RCC

permit, and may establish specific input controbmees that are designed to address the

potential for toxics in incoming organic materials.

Removed definition of “Speculative Accumulation”tivia default time limit and instead added a

specific time limitation for each type of materidtor example, the final rule allows compostable
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14.

15.

16.

17.

material to be at an RCC operation for up to orag.yd his should allow for seasonal distribution
of products (e.g., soil amendments) as well asupigén markets.

The final rule allows municipalities to requestublic hearing on a draft RCC permit and to
request an adjudicatory hearing on a final permdigion.

Clarified transition provisions for operations amtly holding MassDEP DONSs or that are
currently operating under a conditional exemption.

Expanded the description of provisions for MassREd#€cess to locations operating under 310
CMR 16.00.

Reorganized the statements of requirements foritonal exemptions (310 CMR 16.03),
general permits (310 CMR 16.04), and RCC permit® (GMR 16.05), for clarity.

The public comments received during the public ceminperiod are summarized and organized by topic
and section of the regulations. A list of commesitsan be found in the Appendix to this document.

General Comments

General Comments of Agreement and Support

Many commenters noted that enabling infrastructivaé encourages individual and institutional
reuse of organic material will not only produceuadle outputs — such as clean energy and
compost — but also provides the necessary inpwgsgport local food systems.
MassDEP received a number of comments commendfogtie transformative proposed rule to
310 CMR 16.00 in so far as it rationalizes and tgsithe sections of the rule that define which
projects need site assignment and solid waste gergni The proposed rule creates a streamlined
permit by rule-like process, establishes a new figng process for larger projects, and makes
clear there is a permitting path for aerobic argeaobic digestion facilities that does not involve
site assignment.
Farm Organizations commented that they supponpitbposed replacement of 310 CMR 16.05
with 310 CMR 16.03, 16.04, & 16.06 and the revidetinitions in 310 CMR 19.006. In
particular, support was noted for:

0 310 CMR 16.03(3)(a)11: Activities Located at arriggltural Unit;

0 310 CMR 16.04(2)(b)1-8: Specific Performance Stadd for Composting Organic

Materials; and
o0 310 CMR 19.006: Revised definitions for “Agricuttll Material,” “Compostable
Material,” “Composting or Composted,” and “Pre-Sbrt

Others supported MassDEP’s effort to attain wastiection goals established in the draft Solid
Waste Master Plan by amending the regulationsdwighe incentives for diversion of organic
materials from the solid waste stream. Groupseabtieat development of infrastructure is key to
increasing recycling, reuse, and reduction. Spesifpport was noted for the proposed
amendments to 310 CMR 16.00, 310 CMR 19.00 andC34R 12.00.
Given the State’s projected decline in landfill @aipy over the next few years, waste haulers
supported the proposed phase-in of the disposabbamnganics, as well as MassDEP's efforts to
develop a regulatory framework that encouragesitivelopment of sensible organic waste
management options.
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General Comments of Issue or Concern

Exempting RCC operations from Site Assignment bydcal Boards of Health (BOHS)
Comment: The draft regulations are intended to streanpiemnitting for organic waste
processing facilities. Unfortunately, this is acgaished by eliminating local BOH permitting
authority. This is in direct conflict with the lakBOH authority to issue site assignment.
Comment: The proposed regulations do not require a s#gyasent even for large organics
processing facilities. A site assignment shoulddugiired for large facilities processing
putrescible material. All anaerobic digesters pesing food or other putrescible material with a
capacity of 300 tons per day or larger should teassigned, even if located on farms. These
facilities should be sited under the same GenetralSitability Criteria as a solid waste facility.
Response:G.L. c. 111, 88 150A and 150A1/2 grant DEP braaith@rity over setting criteria for
which solid waste facilities and operations reqsite assignments and solid waste facility
permits, and which do not. Pursuant to this autyy\dPEP has enacted regulations to exempt
activities from solid waste site assignment andisehste facility permits in 310 CMR 16.00.
The amendments to 310 CMR 16.00 expand the existiagiptions from site assignment that
have successfully facilitated the development oycéng and composting operations and have
encouraged industries to incorporate material tieirom solid waste into their manufactured
products since 1990.

MassDEP has determined that pre-sorted recyclablésource separated organic materials are
not solid waste. Therefore, operations that @itlzese materials are not solid waste facilities
provided the recyclables and organic materialdharelled in accordance with the requirements
established in the amended regulations and witditons accompanying an RCC permit.
MassDEP believes that these operations are mopeiycclassified as “light or medium
industrial activities”, and that they should beuleged as such by state and local authorities. If
properly designed and operated, the impacts frasettoperations on their neighbors should be
minimal, similar to other types of light and mediumdustrial operations. MassDEP believes that
the site assignment statutes (M.G.L. c. 111, 81&80A8150A 1/2) were intended and designed to
address the potential public health and nuisanoditions associated with dumps, trash
incinerators, and landfills, which have far morégodial to affect the environment than modern
industrial operations (including those that hamdigyclable or organic materials). Since
MassDEP has determined that RCC operations arsotidtwaste management facilities, site
assignment is not applicable to large or small aip@ns. Therefore, MassDEP is maintaining the
exemptions from site assignment for these operathimil making this clearer by amending 310
CMR 16.21, which addresses alternative uses ofesgdisites. However, a site assignment for an
existing solid waste management facility with laage that prevents an RCC operation from
operating consistently with the site assignmentldioeed to be modified before the RCC
operation could occur. MassDEP lacks authorityttange such site assignments on its own.

Revisions will remove review/oversight from the loal community

Comment: Selectmen commented that they practice full amdptete transparency with their
residents and expect the same of the State Govatnr@®nsequently, any modification of the
regulations that has the effect of removing revéaas oversight from the local community is
unacceptable.
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Response:All applicable local requirements for zoning, gitan approval and building permits,
will continue to apply to operations that are exeésdgdrom site assignment under 310 CMR 16.00,
and, therefore, the local community will be ableggulate such matters as hours of operation,
traffic and setbacks. In addition, revisions hagen made in the final 310 CMR 16.00 to provide
a more extensive and transparent public reviewcanument process for larger operations. This
process will apply to individual RCC permits. Tpr@cess will include an opportunity for the
public to comment on draft permits and the abtitghe host municipality to request a public
hearing on the draft MassDEP permit. In additgmoups of ten citizens and the host municipality
will have the right to request an adjudicatory egaon the terms of any final MassDEP permit.

Comment: What protections (ranging from specific limits moise/odor/hours of

operation/traffic to setbacks) will be providedidesits and other businesses? What role will the
Town, through its Board of Health, Planning Boadnservation Commission and Zoning Board
of Appeals play in the permitting process?

Response: The amendments will set stringent requirementafldcRCC operations through
regulation or through individual MassDEP permit$ese standards will include a requirement
that no nuisance conditions, including odors, vescémd noise issues, be caused by the operation.
The standards will be enforceable by MassDEP .dtitn, this regulation does not change a
municipality’s authority to regulate developmentda establish conditions for hours of
operation, traffic and setbacks from other properthrough zoning, subdivision, and other
municipal regulations. These amendments will alstoaffect the authority of the local BOH to
issue orders or take other enforcement with redpemty nuisance conditions that arise from an
RCC operation or the jurisdiction of Conservaticon@nissions to condition development in areas
regulated by the Wetlands Protection Act.

* On-going role for Boards of Health
Comment: Past exemptions from the requirement for sitegassent have dealt with relatively
inert materials or with organic materials such alywastes, which presented little or no potential
for “noisome and injurious odors,” and thereforé dot put MassDEP in conflict with MGLc.111,
s.143. The proposed regulations, as they reladegnic wastes, in particular food wastes, appear
to create such a conflict. Unless these issueexaieitly addressed, the proposed regulation
changes will not provide the public with assuratieg food waste “conversion” facilities will be
adequately regulated. This is essential to gaipifgic acceptance, which also is essential to
establishing an environment where such facilitiesli&ely to be built.
Response: These amendments are not in conflict with theshimie Trade statute, M.G.L. c. 111,
§ 143. The Noisome Trade law was created to d#alextreme odor and nuisance conditions
from piggeries and slaughterhouses. The compoatidgaerobic/anaerobic digestion operations
that will be allowed under the amendments are im@isypes of operations with modern
technologies that can control odors, vectors ahdrgiotentials for nuisance. These operations
are dissimilar from the piggeries and other adésitargeted by the Noisome Trade law and can
be successfully regulated without a site assignmeder either the Solid Waste or Noisome Trade
statutes. The amendments will establish stringgiirements and require best management
practices to prevent nuisance conditions that afereeable by MassDEP.
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In addition, MassDEP has had years of experiencegulating the use of organic putrescible
materials at composting operations throughout thii@onwealth (these operations have been
exempt from site assignment for many years). kample, the following activities that handle
material that can become putrescible have beenmeeinfrom site assignment for many years.
» Exempt leaf composting operations have acceptdad 8% of their incoming material
in the form of grass clippings, which is a putrekeimaterial; and
» Exempt composting operations located at indust@hmercial, or institutional sites or
at zoos can handle up to four cubic yards or twas fmer week of vegetative or food
material or animal manure (all of these are puibéscgenerated at the site.
In addition, larger composting operations that heungh to 40 cubic yards/20 tons of vegetative
material per day or up to 20 tpd of food materetdrbeen allowed to operate under a MassDEP
DON, which is a determination that they do not iega site assignment as long as they comply
with specific conditions of the approval.

The conditions that MassDEP has established for B@Novals were used as the basis for the
permit conditions that will be required for faas#i needing a RCC permit under the new
regulation. In addition, the final regulation sktsits on the size of composting and conversion
operations that can accept putrescible materialera general permit and requires an individual
RCC permit for larger operations that present gredsks of nuisance conditions. Individualized
permit conditions can be established for theseelafi@ilities to prevent nuisances.

Comment: Does MassDEP want facilities with a conditionalmpéion or permit to be subject to
310 CMR 16.00 or to M.G.L. c.111, s. 143? NSWMAI{® Waste Trade Associations) support
facility exemption from site assignment requirenseand we support site assignment under Sec.
150A or conditional exemption under 310 CMR 16.64 aot site assignment under M.G.L. c.
111, sec. 143.

Response:Operations that qualify as RCC operations underG#®R 16.00 are exempt from
local “solid waste” site assignment under M.G.L1t1, 8150A and 8150 ¥2. However, M.G.L. c.
111, 8143 gives local BOHSs the authority to deteemwhether an activity should be subject to a
“noisome trade” site assignment issued pursuathiaiostatute. However, as noted above,
MassDEP views RCC operations as more like modetusitnial activities, rather than the
piggeries and other activities that the Noisomel&rstatute was designed to address. MassDEP
believes that the amendments in conjunction witlalltand use controls (e.g., zoning approvals)
will provide an adequate regulatory structure f@@operations and that municipal site
assignment will not be required.

Comment: Though the Boston Public Health Commission (BPg&)erally supports the
proposed amendments, we are concerned that sotine pfoposed changes create a potential for
coordination challenges and possible preemptidaacaii BOH authority, specifically the BPHC's
Waste Container Lot, Junkyard and Recycling FéedliRegulation. If composting facilities were
to be deemed preempted from local permitting rexénts, local boards of health like the BPHC
would be relegated to only an advisory role. TIRHE enacted its Waste Container Lot, Junk
Yard, and Recycling Facilities Regulation on Decenib/, 1998 to address those operations
whose facilities are exempt from site assignmerilbgsDEP. The regulation is triggered where
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MassDEP regulations are not, i.e. when a site asggt is not required and no MassDEP permit
is required. Through the BPHC’s Regulations, thmber of facilities has been reduced from 90
to 14. Among these 14 businesses are small judigailities that were able to complete the
BPHC permitting process, but would probably haverbenable to complete a difficult process
such as that for site assignment. MassDEP is pmogdo change the existing regulatory order by
requiring a state permit to operate a compostioijtig facilities that are usually exempt fromesit
assignment. This change would create a new dynaimece composting facilities would require
both a MassDEP permit and, in Boston, a BOH perRéquiring both a state and a local permit
for the same operation raises potential coordinatfwllenges and possible claims of preemption.
BPHC supports the MassDEP amendments, but wowddhié following two provisions to be
clear within these amendments:

* Access: The owner or operator of any operatiorchvijualifies for a permit pursuant to
16.04 or 16.05 shall allow the BOH and Departmeoeas to enter upon and inspect the
site, the operation and relevant operating rectrdietermine and compel compliance
with applicable regulations and conditions of aeyrpit.

* Non-preemption: Nothing herein shall be constrgegrohibit board of health regulation
of waste facilities pursuant to MGL c¢.111.

ResponseMassDEP does not have authority to grant BOHssacteoperations that MassDEP
regulates. Similarly, MassDEP cannot confer autyqon BOHSs to enforce MassDEP’s
requirements and other conditions. BOHs needlyooretheir own statutory authority, which
allows them to respond to nuisance conditions. B@é&ve authority to conduct inspections
relating to nuisances and to issue enforcementpatgo G.L. ¢.111, 88 122, 123, 124 and 125.
With respect to the City of Boston’s local permmitfiprograms for operations that are not
currently permitted by MassDEP regulations, MassP&i®mmends that the City of Boston
update its regulations to reflect the extensioMagsDEP’s permitting program to recycling,
composting and conversion operations pursuantriergépermits under 310 CMR 16.04 and
individual permits under 310 CMR 16.05. As they@it Boston acknowledges, it is
appropriately establishing a permitting programdnly those facilities for which MassDEP does
not require a permit. MassDEP’s regulations wagaddmit municipal authorities to continue to
require local zoning, building, and other typepefmits.

Comment: Local public health officials must be included Ihsiting and operation aspects of
these facilities because it is the local officiddat receive complaints from residents. Continuing
disinvestment of MassDEP due to staffing levelssdua indicate that there will be quick and
efficient response to issues at the facilities fthmstate.

Response:MassDEP believes that the requirement set in 3LR@BLOO for operations working
under general permits will be sufficient to enstina owners and operators will take sufficient
steps to control nuisances such as odors thataenssmplaints. Operations that need a site-
specific MassDEP permit will be required to obtiiassDEP’s approval of their plans for
controlling nuisances and vectors, and may be stitjespecific conditions in their permit. At
the same time, since BOHs have independent authoriespond to nuisance conditions,
MassDEP will endeavor to work with them in respogdio specific complaints that cross both
agencies’ jurisdictions. Responding to complaietaains among MassDEP’s highest priorities,
even as our resources have diminished over thedastal years.

10
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* Managing food waste introduces new considerationsat require local participation
Comment: The addition of food waste to a modest yard westeposting operation introduces
new considerations which require local participati®Ve expect that Site Plan Review remains a
local prerogative. Local government has a funddaieasponsibility to its residents. The
regulations reflect an ambition to circumvent slagtal oversight. All proposed changes should
be reviewed with an eye to the consequences, adtd jovernment as a full participant in the
evaluation, siting permitting and oversight of thigester.
Response:Note that small leaf and yard waste operationsataturrently exempt from site
assignment are allowed to accept putrescible na{stch as grass clippings) that comprise up to
25% of the material they receive, and larger comppsrations are currently allowed to accept up
to 20 tpd of vegetative or food material, if thegeived a DON from MassDEP. Revisions have
been made in the final 310 CMR 16.00 to:

« more clearly specify that all operations handlingamic material (including food wastes)
must have plans for managing potential odors actbvg and plans to address
contingencies such as the failure of odor contnoigment; and

« clarify that the BOH must be notified at least Z§slbefore an operation begins its
activities.

In addition, the amendments establish a numbenpbitant opportunities for municipal and local
citizen comment and participation in the issuarfdadividual RCC permits for larger facilities.
This includes public and municipal comment on dpa&ftmits, a municipal right to request a public
hearing on a draft permit, and municipal and tensqe group rights to request an adjudicatory
hearing on the permit decision.

* Controlling Potential Impacts from RCC Facilities
Comment: There is general concern that a facility that ngasgputrescible materials may cause
chronic nuisance conditions.
Comment: Processes involving animal carcasses or offal asge¢he difficulty in quality
assurance of the final product, pest control, andip health concerns. The regulations should
include provisions for avoiding the spread of désethrough vector control, monitoring criteria,
and ensuring that rigid rules for handling and pesing are followed where animal carcasses or
offal are involved.
ResponseDue to these concerns, the amendments to 310 GBVIRA require that operations that
are exempt from MassDEP regulation must operateowitcausing public health concerns or
nuisance conditions. These requirements applil tparations, no matter what types of material
they bring in. Operations that have a general fgemma RCC Permit must develop and implement
odor and vector control plans, as well as planséodling contingencies in which the odor or
vector control plans do not work.

Comment: MassDEP must balance the need to encourage nemolegies in waste and organics

management with the need to protect the residex®avironment from adverse effects as a
result of the technology. Examples of this are:
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« Afire in the town of Wilmington at an agricultukakexempt compost site that utilized pig
manure. The site stockpiled large amounts of acgamhich eventually caught fire.
Also, the site was only accessible thru the Towmeiksbury.
« Odors associated with fats, oils and grease trankigthe Baker Commodities facility in
Billerica. Local officials must have the ability tegulate these types of issues.
Response:As with any commercial or industrial operationsiincumbent on the operator to
safely manage the procesEhe standards for RCC operations that have beengorated into
310 CMR 16.00 make it clear that each operatioasponsible for controlling odors and
operating safely. The amendments do not allowstbekpiling of incoming organic material.
Instead, the regulations require daily incorporatd such material into compost windrows or
piles or loading into an enclosed facility. Compogtoperations at farms will either need to meet
MA DAR'’s standards (which are being updated androwed as part of the Executive Office of
Energy and Environmental Affairs’ 2012 Action Pfan Regulatory Reform) or comply with 310
CMR 16.00. In addition, MassDEP has enforcematfiaity to require the abatement of any
nuisance conditions that occur. As noted abow| lofficials also have authority that is
independent of MassDEP’s authority to act on nwsaonditions in their municipality.

Comment: The regulations as proposed do not offer progigrgsand performance requirements.
They should offer specific conditions for the mimim standards for facilities and specific
performance standards. For example, standardaifsance conditions such as odors that would
call for immediate revocation of an operating pérmi

Response: The regulation has been designed to establishgiivgerequirements and to
recognize that different types of operations wiled flexibility to decide how the standards will
be met. Therefore, all RCC operations are requoddhve plans in place to control nuisance
conditions such as odors, as well as contingerexysplor situations in which the controls do not
work. Due to the wide variety of operations (ane tate at which new technologies are being
developed), MassDEP does not believe that moreafgpsiting requirements are appropriate or
desirable. In addition, as with any commerciahalustrial operation, municipalities can also
impose setbacks and other location restrictiorsuidin local building and zoning permits.

Technologies
Comment: The proposal currently appears to focus on wellkmtechnologies such as aerobic
and anaerobic digestion. While this is understhlejdahe proposal should at least acknowledge
that different types of solutions for organics mesing may come forward. Otherwise, MassDEP
and project developers could find themselves irstimae type of situation in the future that the
proposal is seeking to alleviate today.
Response:The regulation has been designed to be as techrokgral as possible while
acknowledging that different technologies will requdifferent requirements to ensure that they
operate without creating risks for public healtifesy and the environment. Specifically, the
category for “conversion” technologies in general gite-specific permits was established to
provide a pathway for technologies other than d@erabhd anaerobic digestion.

Quality of incoming material and products
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Comment: Proposed amendments represent an importantastepd achieving the state’s target,
as set forth in the Draft 2010-2020 Massachusetid 8/aste Master Plan. It is vital that
MassDEP retain its focus on ensuring that the rizd¢dneing used are safe and non-toxic in order
to ensure that any products will also be safe fodpctive use.

Comment: The quality of the products of organics procegsatilities is directly related to the
quality of the incoming material and, as such,drsdrould be standards established for the inputs
to these facilities.

Response: These regulations use source control (also etdo as input control) as the primary
means of preventing toxics or other contaminatromfending up in the products produced during
composting or conversion of organic material. $ewontrol encompasses the principals of
limiting the types of material used and having khemge of how the materials are generated or are
otherwise handled prior to receipt at a compostingonversion operation. The regulations
incorporate the concept of source control throughrabination of definitions. The definition of
“organic material” is limited to seven specific egbries of material which are then separately
defined. Each specific organic material categetymited to: (1) a material resulting from food
production, food preparation and consumption; {&in plant material (including yard waste &
clean wood); or (3) a biodegradable product or pappléese sources by their nature have a low
level of concern for contamination with “toxic sténsces.” Also, the regulations include the
additional requirement that only source separéed definition at 310 CMR 16.02) organic
materials can be used in recycling, compostingcmyersion activities, which further reduces
concerns regarding contamination.

Operations working under a general permit are reduo establish specific plans to identify any
toxics in their input material (through knowleddetlte material’s source or through testing), and
to address situations where toxics are found inrpet material or outgoing product. MassDEP
will review toxic control plans and contingency ipdaat operations that require an individual RCC
permit, and may establish specific input controbswres or contingency plans that are designed to
address the potential for toxics in incoming organaterials. Annual reporting will be required
from all recycling, composting and conversion ofiers (except for the very small and material
specific composting activities allowed under 16,@#)ich will require identifying, among other
things, the amounts and types of all organic malereceived. MassDEP plans to review the
plans and data that operations develop about taxiteir input materials and products as it
conducts inspections and reviews reports submiiyegtie composting and conversion operations,
and may develop more detailed guidance in the dutur

Comment: Regulations need to consider the geographicdie=atf New England and not create
barriers to movement between states for benefisial Consider whether regulations may
inadvertently promote shipping of materials acisiase lines to avoid in-state regulatory
compliance issues. An example of this is the metndards listed in 310 CMR 32.00.
Response:MassDEP has no authority to regulate shipmentsaatate lines. While we work
with other Northeast states to develop progranisateaas compatible as possible, each state
retains its authority to set standards as it Sebaged on local considerations. Therefore, tiwere
some variability in the standards that states laalopted that establish maximum levels of certain
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contaminants in wastewater treatment plant slubgeis applied to land (MassDEP'’s regulation
governing land application of wastewater treatnpdamt sludge is at 310 CMR 32.00).

Comment: Digestate (both solid and liquid) should be afeext as an agricultural material.
Digestate is not a residual and should not be atgdlunder the solid waste regulations.
Response Liquid (but not solid) digestate materials, discharged,” are not defined as
“residuals” under the final amendments; howeveuitl digestate must be managed in accordance
with applicable regulatior’s.Digestate can only be classified as an agricailtmaterial if it meets
the nutrient and other standards established biith®AR. MA DAR has advised MassDEP

that this determination cannot be made on a blavéss that would cover all residuals from
anaerobic and aerobic digestion facilities. Toedktnt that markets exists for liquid or solid
digestate (and that the digestate meets the susittaat apply to those uses), MassDEP
encourages digestate to be used and not disposétbefever, to the extent that liquid digestate
will be applied to land, it will need to be appliéd accordance with all other applicable
regulations and approvals, including but not limite, a beneficial use determination” as stated in
16.04(3)(a).

Comment MassDEP should not allow wastewater treatmeantpland private companies to mix
source-separated organic waste with sewage sladgmmpost for multiple reasons:

0 Sewage sludge contains chemicals, heavy metalglarthaceuticals that make it
unsafe for many compost applications;

o Clean, source-separated organic waste should hes&parate from toxic sewage sludge
and turned into fertile, clean compost. If combintbe possible health risk of sludge
could negate the benefits of clean compost.; and

o If sewage sludge is processed with food waste, DEaBsneeds to have stringent
standards in place for ensuring that these faglitire well run and the contaminated end
product is strictly labeled. The toxicity of a coogp product containing sewage sludge
and food waste needs to be properly identifiedlabdled as such.

Response:Currently, MassDEP does not prohibit mixing of sgevaludge with other organic
material at composting facilities or at POTWscdmposting facilities want to accept sewage
sludge, however, they are required to obtain a sediste site assignment under 310 CMR 16.00,
and a solid waste permit. POTWS also must be aiteldpermitted in accordance with applicable
statutes and regulations. Compost or materiata PO TWSs that contain sewage sludge cannot be
applied to land without a MassDEP approval undeldnd application regulations at 310 CMR
32.00. Sewage sludge can safely be applied todanong as it meets the requirements of 310
CMR 32.00. Approvals to land apply septage/sludggpaemised upon testing and sampling
results, and include in some cases labeling repeings or site specific approvals for the locations
the materials may be applied. In addition, thalfaamendments of 314 CMR 12.00 are designed
to encourage POTWs to add source-separated ongatérial to their anaerobic digesters, which
will allow the POTWSs’ anaerobic digesters to operaore efficiently, increase the quantities of

1

The definitions in the final amendments do notude liquid digestate in the definition of “residuaiaterial:

“ResidualsorResiduemeans all waste remaining after treatment or @m%ing. Residualeemaining after
treatment or processing are net-considgnedsorted material. Air and water discharges medan
accordance with applicable regulations are-netidersdresidueresidual”
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biogas the units produce to generate energy, ahateethe amount of sludge generated by their
operations. This will have the added benefit aivting additional opportunities to capture the
value of food and other organic material.

* Opportunities for public participation in permittin g RCC projects
Comment: It is essential that MassDEP provide the publitywmeaningful opportunities to
participate in the permitting of these projects.
Response: The final regulation expands the current oppatiesfor the public to provide input
on site-specific RCC permits (currently, the regjolarequires only that the BOH be notified of a
DON), and by requiring that all draft permits beposed for public comment. The final
regulation also allows a host municipality to resfuee public hearing on a draft individual RCC
Permit.

Comment: Commentestrongly supports increased opportunities for puiplput in the site-
specific permit process; however, MassDEP is styomged to establish a clear timeline for
permit review to ensure non-burdensome, timelyeweprocesses.

ResponseMassDEP expects to develop permit timelines goplieation fees under its Timely
Action and Fee Provisions regulation, which woutddooposed for public comment before the
timelines and fees are adopted. In addition, M&3I3 establishing permit appeal timelines in
the final regulation similar to those establishedfermit appeals of superseding orders of
conditions under MassDEP’s Wetlands Regulations.

e Structure of the proposed permit scheme
Comment: Conceptually, the three-tier architecture of exeaggivities, permit by rule, and
permit by application makes sense. The real questiwhether the various activities have been
allocated to the proper categories so as to etlablevin goals of protecting the public health and
environment while also encouraging the type of atveent needed to build sufficient organics
processing capacity. Here, we think the proposeeh@ments largely strike the right balance.
Comment: Having the organic materials broken into two groapd having different sites that
can handle the different types of materials willsmthe proposed plan to fail and reduce
confidence in MassDEP that citizens have built up.
Comment: The increased composting of organic materiadsgeeat idea but the process
described in the public hearing draft is very cangikd.
Response The permit scheme has been designed to prolagibifity to project proponents and
to provide important safeguards for the protectibpublic health, safety, and the environment.
The regulation’s risk-based approach requires eding operations that will handle relatively inert
material (that is less likely to generate nuisacmaditions and vectors) differently than more
complex operations that will handle highly putreéseimaterial. MassDEP has used this approach
over the last several decades to provide an appteand adequate level of regulation for widely
varying facilities. This experience has shown thatpublic can come to understand that small
and relatively simple operations can be regulattfdrdntly than more complex facilities.

15



Building Capacity for Managing Organic Materials: Response to Comments
November 23, 2012

Comment: Applauds MassDEP’s motivation to reduce trashiaokase recycling but is
skeptical about all the paperwork, permits, anddased regulation. Compares this to the Open
Meeting Law which was intended to increase grgaaeticipation and democracy but actually led
to less. Instead it would be more important teteaeople how to reduce trash and increase
recycling. Would like to see more education ofplélic. Encourages industries such as
electronics to have more take back programs foroéndeful life products.

Response: Several factors are critical for successful diiar of valuable material from solid
waste. There have to be facilities in place tgyeckx; compost or convert diverted material into
new products or energy; generators need accessvioes that will take their diverted material to
these facilities; and generators need to be ediieaite encouraged to divert their valuable
material. This regulation provides a permit pathfiaa new facilities that will recycle, compost or
convert diverted material, and it ensures thatalogerations will be implemented with
protections for public health, safety and the emvinent. MassDEP agrees that more education of
the public is needed, and that there is consideratdm for product manufacturers to provide
collection and recycling services for their “endifd” products. However, without operations that
will actually recycle this material, an infrastrucd for collection and transportation, and markets
for the end products, recycling will not be sucégss

« Developing RCC Operations at Site Assigned Property
Comment: MassDEP should give consideration to allowingeaassigned facility to add an
operation that would be permissible under 310 CNdR4, such as a recycling operation or a
digester, without the need to modify the site assignt. These new operations would still need to
meet the requirements established in the regukation
Response: The language regarding the operation of any R@&ation located at a solid waste
facility has been clarified and moved to 310 CMRO1§11). However, the requirement for the
operation to be in compliance/accordance with #odify’s solid waste site assignment is still
applicable. If the activity is not allowed by thige assignment, the facility owner would need to
apply to the local BOH to have the site assignmeodified as appropriate. MassDEP does not
have authority to modify local site assignments.

« MEPA must apply to exempt facilities
Comment The Board [of Selectmen] has further indicatesltecessity of retaining
Massachusetts Environmental Policy Act (MEPA) Eorimental Impact Report (EIR)
regulations.
Comment MEPA review should also be required for a fagif#300 tons per day.
Comment The intended effect of the proposed revisiorthas any facility for the “recycling” or
“conversion” of organic solid waste, including foaaste, would be exempt from site assignment
requirements. By exempting food waste processnijties from site assignment MassDEP has
indicated they also would be removed from a categbrequirement under MEPA to submit an
EIR. This would create a significant change tovilag that MEPA operates. California
performed a Program EIR for food-waste processicdifies.
Comment: Add “(g) Enforcement 16.01(8) requirement thatamironmental impact study be
conducted per Massachusetts Environmental Poli¢ty{MEPA).”
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Response:The MEPA Office expects to begin a stakeholder @sedn 2013 to consider adopting
minimum size thresholds for RCC operations thatldoequire filing an Environmental
Notification Form or an EIR before the operation t& constructed.

e Massachusetts should release the final Solid Wadtaster Plan
Comment: We ...applaud MassDEP’s efforts to build the capgacitprocess organic material in
the Commonwealth. We continue to urge the Pakithinistration to finalize the Solid Waste
Master Plan, which provides the context for thegpilation revisions.
Comment: We urge MassDEP to finalize the Draft Solid Wadssster Plan and, in particular, to
reaffirm its commitment to the Plan’s proposed fdhidan on commercial and institutional food
waste.
ResponseThe status of the Final Solid Waste Master Plagfsarate from the proposed
amendments to 310 CMR 16.00. The Final Solid Wiststster Plan is being reviewed by senior
Administration officials. However, in advance tf publication, the Patrick Administration has
clearly stated its commitment to reduction, reuse recycling of as much material from the solid
waste stream as possible, including this initiatovestablish a clear pathway for ensuring that
operations that handle diverted material will pebgublic health, safety, and the environment.
The amendments to 310 CMR 16.00 are a signifidaptteward the goal of diverting
commercial, institutional, and industrial organiaste from disposal facilities. MassDEP is
currently working with stakeholders to develop guiatory framework for a ban on commercial
and institutional organic waste. These final ragahs play an important role in moving towards
a ban on organic waste by clarifying the permitifigrganics capacity.

¢ Implementation:
Comment: What will be the expected effects via the charigeke regulations and the increase
in the number and/or size of these operatia smaller communities such as Halifax?
Response: MassDEP does not have an estimate of the nunilheCG facilities that will be
developed under this regulation. To a large exteig will depend on the quantities of various
kinds of material that are diverted from the seligste stream by generators (industries,
institutions, commercial establishments, resideartd, municipalities), and how receptive
municipalities will be to hosting operations to rage this material.

Comment: While there is support of the efforts to easangitiestrictions for small scale
composting operations and MassDEP has includedmeate standards for Permit by Rule vs.
permitted facilities, there is a concern that thfesdities may fall out of compliance. Therefore,
MassDEP should commit to random inspections of RdayrRule facilities to set a tone that
enforcement is still a priority for these typesoperations.

Response: The final regulation has been designed to alloas8DEP to focus its resources on
permitting larger and more complex operations amdanducting inspections at facilities
operating under both general permits and indivigheaimits (including periodic random
inspections and inspections targeted to follow aqm@laints and other information about potential
non-compliance), as well as other assessmentswbl@nce with the standards for operations.
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Comment: The amendments must allow for proper educatiahcartreach to the 80 recycling
and composting operations in the Commonwealth ¢ipgrander a DON to ensure that these
operations are aware of the changes and are gthaddd in a timely and efficient manner.
Response MassDEP agrees and will conduct outreach t@xnging recycling and composting
operations in the Commonwealth to ensure that theirers and operators understand their new
obligations under the final rule.

Non-regulatory state support for the development obrganics processing capacity
Comment: The proposed regulations do not address:

* The need for support of product markets includiagiihg biogas recognized under the
renewable portfolio standards (RPS) and having statchasing of compost and similar
products; and

* The challenge of gaining public support for orgarpcocessing facilities and uses of
products.

Response: MassDEP agrees, and has been working with other agencies under the Task

Force on Building Organics Capacity in Massachagbtt was established in January 2010 by the
Secretary of Energy and Environmental Affairs teelep non-regulatory state support for
organics processing capacity. Non-regulatoryatiites have included the development of a plan
for encouraging the development of infrastructoreupport organics processing (see:
http://www.mass.gov/dep/public/committee/swacom)havailability of technical and financial
assistance for anaerobic digestion from the Masssaits Clean Energy Center
(http://www.masscec.com/support for legislation that will recognize basgunder the renewable
portfolio standard, and support for agriculturagblégations of anaerobic digestion.

Other regulatory approvals that an RCC operation ma need to obtain

Comment: An AD operation taking low solids material wikigerate large amounts of liquid
digestate, and if there is no ability to land applyased on its location, then the liquid is dera
waste water facility. The liquid digestate may @éavsignificant impact on the waste water
facility’s nutrient levels in the discharge.

Response:Discharges of liquid digestate to a sewer will nepdroval from the appropriate

sewer authority, which would be responsible forueimg that the wastewater treatment system can
handle the discharge.

Section Specific Comments

310 CMR 16.01 - General Purpose

General Purposel16.01(1)

Comment: This section does not list a purpose. A clear@mncise purpose statement is
essential to the success of the regulation in acfgehe goal that underlies the regulation.
Response:MassDEP agrees with the comment and has revise@BIR 16.01 to include a
purpose statement as well as to pull other gemegalirements into this section from other
proposed sections of the regulation.
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Comment: The proposed regulations should make expressgplécability of the waiver
provisions at 310 CMR 16.18 at 16.01 and 16.05.

Response: No revisions were proposed to the waiver critatidl0 CMR 16.18 and therefore
the section was not included in the Public Heabngft. Furthermore, the waiver provisions at
310 CMR 16.18 clearly state that they apply to Pafithe regulations including 310 CMR
16.03, 16.04, and 16.05.

* 16.01(3)(d)
Comment: We find the statement of non-applicability of gige assignment requirements to
exempt activities and operations a little confusengit is drafted to apply to owners and
operators rather than facilities. We believe gtitdgement should apply to facilities, not to owners
and operators.
Comment: Does MassDEP mean to have owners and operatrsoanhe facilities themselves
considered exempt from site assignment requirerdents
Response: MassDEP agrees with the comments and has reni®:6d(3)(d) and added a
statement of applicability in 310 CMR 16.03, 160%l 16.05.

Comment: Language in 16.01(3)(d) is too broad to the exteeeks to invalidate the
exemption if a facility (or owner or operator) istrin compliance with “all other requirements
that may apply.” Instead we suggest that the exemghould not apply only if a facility “fails
to conduct its operations consistent with the nesments of 310 CMR 16.00.”
Response:This section [which is now 16.01(8)(a)] has beemified.

Comment: Language proposed in 16.01(3)(d) is too broad whestates that the exemption will
not apply if beneficial reuse is not in compliandgéh “all other requirements that may apply.”
Instead, we suggest that the exemption would nglyamly if the beneficial reuse is “not
conducted consistent with the requirements of 3WRA6.00.”

ResponsesSince other regulations such as wetlands requimesimeay apply to the beneficial use
of a material, no changes have been made in resporiBis comment.

+ 16.01(8)
Comment: Request that DEP clarify in this section that alage site assigned or conditionally
exempted or permitted will not be subject to s@signment pursuant to MGL ¢.111, s.143. At
least two courts have clarified that facilities jgabto ¢.111, s.150A or 150B are not subject to
c.111, s.143. DEP should clarify that facilitiggeoating under a conditional exemption or permit
pursuant to 310 CMR 16.00 are subject to 310 CMRQ.&nd not to ¢.111, s.143.
ResponseThe Noisome Trade statute (M.G. L. c. 111, §1g18¢s BOHs the authority to
determine whether an activity should be regulated ‘@moisome trade.” MassDEP does not have
the authority to make this decision, and theretamenot make the clarification suggested. On the
other hand, as noted above, RCC operations arh@dgpe of “noisome trade” that was targeted
by M.G.L. c. 111, 8§ 143, such as piggeries. Mad3DbElieves that local BOHs should consider
RCC operations to be modern industrial operatibaswill be regulated under the final
amendments to 310 CMR 16.00 in a way that is safftty protective of public health, safety and
the environment without requiring any local sitsigesment.
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* 16.01(9)
Comment: There should be no time limit imposed on speatdaccumulation. Some
commodities simply must be stored for longer pegiofitime. If MassDEP believes a time limit
is necessary, we believe that recycling or transfert least 75% of material within 180 days of
receipt is too restrictive. For hazardous wastth IMassDEP and the U.S. Environmental
Protection Agency (EPA) allow for recycling or ted@r of 75% within the course of a year.
Recycling facilities need flexibility. One yearadar more appropriate time frame.
Comment: The proposed changes to speculative accumuladlbhave unintended
consequences. The new limits will impair the &piio economically and efficiently recover
materials.
ResponseMassDEP agrees with the comment. Instead dhgedtdefault time frame for
speculative accumulation, MassDEP has eliminatedidiinition of the term and has set time
limits for accumulation of material for each typfeagtivity. For example, the time limit for
recycling and composting operations in the “genpeaimit” category” has been increased to one
year running from receipt of materials at the facil

+ 16.01(10)
Comment: This section does not discuss actions resultimg &an inspection by the local BOH
or its agents. The BOH should have at least aisagvrole in the siting and enforcement of
these regulations. This can be achieved by reguihie BOH to report its findings to MassDEP
for further evaluation and enforcement.
Response: This section details the process by which Mass#iRletermine whether a
violation of 310 CMR 16.00 has occurred and thevaht parties’ appeal rights. MassDEP
carefully considers all information that a BOH {isragents) provides about a potential violation.
However, the responsibility lies with MassDEP ttetlmine whether a violation has occurred
that warrants enforcement action.

+ 16.01(10)(a)
Comment: This section (which lists conditions which consge violations of the regulations)
should provide a “right of access for inspectioth® local BOH.”
Response: MassDEP does not have the authority to providghd of access to BOHs. If a BOH
member or agent wants to enter a property being fassean RCC operation, it would need to
look to its own authority for access.

Comment: This section makes no mention of failure to fé@arts and/or submit records. Add a
new requirement — “(9) Fail to keep adequate retwdubstantiate all quantitative requirements,
including but not limited to volumes and time framecluding daily restrictions.”

Response: This section [which is now 16.01(8)(a).] has bemrised to specify that MassDEP
may take enforcement action for failure to subnr#@ort and/or records.

+ 16.01(10)(b)1 and 2
Comment: We suggest the DEP reconsider whether it neetths(h0)(b)1 and 2. We think they
accomplish the same thing and that DEP can delatel Tetain 2.
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Response: In general, MassDEP finds that most situationsliving non-compliance can be
dealt with by stopping the specific illegal actieg but allowing the facility to continue to
operate. However, there are situations in whiahediation requires shutting down the
operation. MassDEP needs to preserve its authorityoth options [Please note that this
provision is now at 16.01(8)(b).].

* 16.01(10)(b)3.
Comment: Consider adding to 3. “or any” to be consistentwlit and 2.
Response:MassDEP agrees with the comment and has made déngelas suggested.

* 16.01(10)(c)
Comment: Encourage MassDEP to include the additional rightetjuest an adjudicatory
hearing in the event MassDEP takes any of therstisted in 16.01(b) relative to a permit.
Proposed language does not address permit actibhkssDEP seeks to rescind, suspend,
revoke, or modify a permit there is a statutorytigp appeal under ¢.111, s.150A and c.30A.
This appeal right should be directly stated in gastion, as follows:
“A person who is the subject of an action by the&ément to rescind, suspend, revoke
or modify any permit issued pursuant to 310 CMROQ&hall have the right to request an
adjudicatory hearing on such order within 21 caserdhys of the date of service of
Department’s intent to change the permit by filingotice of claim with the Department
in accordance with the procedures set forth hexethin 310 CMR 1.01.”
Response: MassDEP has revised the regulation to clarify thatay act to rescind, suspend,
revoke or unilaterally modify a permit through axer. A person who is subject to an order
issued pursuant to 310 CMR 16.00 has a right tadudicatory hearing [310 CMR 16.01(8)] in
the final rule. Permit modifications at the requefghe applicant would be subject to the appeal
procedure set forth in 310 CMR 16.05 for permitisiens.

* 16.01(20)(d)
Comment: Add protective language to clarify the proceduegjuirements that must be met
when an order is issued to ensure that no waivegbfs to appeal will occur if MassDEP fails to
follow these requirements. The proposed languagddwvaive the right of a recipient of an
enforcement order to an adjudicatory hearing, ibppeal is not timely filed. However, under
310 CMR 1.01(6)(b), MassDEP must specify in anyeottie facts relied upon as the basis for
the action, must cite to any statute or regulatitich authorizes it to take the action, and must
inform the recipient of its right to request angualitcatory appeal. No waiver of a right to a
hearing should occur unless MassDEP complies Wwébke provisions. We therefore request that
MassDEP condition the proposed waiver language assllEP compliance with the mandatory
provisions of 310 CMR 1.01(6)(b).
Response: Under many years of decisional authority, timedis of the filing of an appeal is a
jurisdictional matter. If a request for an adjudary hearing is not timely filed, then MassDEP
does not have jurisdiction to schedule a hearfdg.the other hand, the failure by MassDEP to
follow its own procedures for issuance of an ordeght or might not result in harm to the due
process or other rights of the recipient of theeordlrhe effect of MassDEP procedural errors
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would be a matter for the hearing officer and udtiely a court to decide. Therefore, MassDEP
has not made any change to this section.

310 CMR 16.02 - Definitions Note: In this section, comments are noted by desigg the
definition in question followed by MassDEP’s respen

» Aerobic Digestion and Anaerobic Digestiohe proposed definitions of aerobic and anaerobic
digestion state that the processes “yield prodietiscan safely be used.” This does not seem to
be MassDEP’s intent. The use of the products shioelldetermined in the Beneficial Use
Determination (BUD) Process.

ResponseThis language was removed from the definition added as a requirement in the
aerobic and anaerobic digestion sections of thelaégns. Larger aerobic and anaerobic
digesters will require RCC Permits, and MassDERP neiliew the types of products and proposed
uses for those products during review of the apfibn. Separate review under the BUD
regulations may be necessary for these operations.

« Board of Healths not defined
ResponseBoard of Health is defined at 310 CMR 16.20, Rublearing Rules. That definition
has been moved to the definitions at 310 CMR 16.02.

» Agricultural Materia) Asphalt Pavement, Brick, and Concrete RubBiethode Ray Tube
Compostable MateriaFood Materigland Vegetative Materigare terms defined without the use
of the limiting word “discarded.” This is compléteeasonable, as “discarded material” is one of
the categories defined to be a solid waste. THaiten of “Clean Wood” is inconsistent with
these other definitions and limitation, in that é&h Wood” as proposed, is defined as “discarded
material..., including but not limited to....”As writte this could be construed as solid waste.
Under many conditions, clean wood would not be iwiared solid waste at all. Replace
“discarded” in the definition with “source sepauitand remove “or likely to contain.”
Response!Discarded” was removed from the definition asgegted. MassDEP did not remove
“or likely to contain” because MassDEP believeg,timasome cases, generators of this material
may want to make their decision on diversion froaste based on the likely presence of any of
these contaminants as opposed to documented egi@gnth as laboratory analysis). Retaining
this provision keeps a clear signal to generatasthey are responsible for knowing whether
their material contains contaminants.

* Combustion Add a definition for “combustion” which is refamced in the definition of
“combustion facility.”
Response: A separate definition for “combustion” is not nes@y because the current definition
describes these facilities as those employing ‘fodlet! flame combustion, the primary purpose
of which is to thermally break down solid waste®ducing ash that contains little or no
combustible materials...,” which explains what is mtday “combustion.”
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» Compostable Materiat “conversion” should be included in the definitioAdd after
“composted” the words “and/or converted.”
ResponseThe definition has been removed from the regulatiohhe term “Source Separated
Organic Materials” will be used in its place. Tdefinition of “organic materials” is limited to
those materials that qualify as “organic” materialsd does not include any of the several options
available for managing it.

» Compostable Materiat proposed change eliminates the qualifier thaena be “not
contaminated by significant amounts of toxic subses.” The proposed definitions of aerobic
digestion and anaerobic digestion retain this “Widan safely be used” language with no
context. The proposed language substitutes anlessrspecific “safe use” standard, which is
not articulated anywhere in the regulation. Thia key issue, since a “product” of aerobic or
anaerobic digestion that cannot “safely be usedl”either require disposal (as a waste) or it will
end up accumulating at the digestion site. Theigdgafe use” standard suggests that there may
be more than one standard, as is the case forwsatsteresiduals.

ResponseThe definition has been removed from the regulatiohhe term “Source Separated
Organic Materials” will be used in its place. Treguirement that the material not be
contaminated has been carried over as a requirdmdrg exemption sections of the regulations
where composting, anaerobic digestion, and aehgastion are discussed.

» Composting or Composted
0 Mentions windrows and piles, but does not defitleegiterm. Expand to include other
processes including in-vessel systems (aerobit)tbald include rotating drums,
covered aerated piles, covered bays and agitated ba
0 MassDEP should abandon its definition of “compagtin composted” and adopt the
definition used by the United States Compostingr@dUSCC). These regulations
should allow composting to be done with technolotiyer than windrows such as in-
vessel, drums, etc. USCC defines “compost” as:
“Compost is the product resulting from the conéwlbiological decomposition of
organic material that has been sanitized througlgémeration of heat and ‘process
to further reduce pathogens’ (PFRP), as definethéyJ.S. EPA (Code of Federal
Regulations Title 40, Part 503, Appendix B, Sect)nand stabilized to the point
that it is beneficial to plant growth.”
Response MassDEP considers covered aerated piles, agjibetegs and covered bays to be
composting systems, and this has been clarifi¢gkardefinition. Activities that occur in vessels,
such as rotating drums, are covered by the termobéedigestion” and are not composting. The
definition of aerobic digestion has not been chdnge

+ C&D Waste- The term C&D Residuals should be eliminated ftbendefinition of C&D waste.
DEP should add the above definitions of C&D reslslfimm the Waste Ban Plans in 16.02.
ResponseC&D residuals are a solid waste material andesthés material is the waste
remaining after other recyclable C&D materials hagen removed, C&D residuals need to be
managed as solid waste. Therefore, this suggeséismot been accepted.
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» Conversion -

0 Should distinguish between low-heat and high-heaversion technologies. The term
“anaerobic digestion” should be used where thdtesantended meaning because
“conversion” also includes high-heat technologggh as gasification and its variations.
High heat conversion technologies should not bengxdérom site assignments.

0 The terms “conversion” or “converts” should bedten from these regulations because
these terms include high-heat technologies thatalethe feedstock for energy or fuel
and produce by-products that have not proven toddetable.

o Inclusion of “thermal” suggests that conversion taiude the burning of compostable
materials, which is inconsistent with DEP’s apparetent.

Response: MassDEP has not made any change to the defirdficonversion. This will allow
MassDEP to evaluate a wide range of technologidading high heat technologies such as
gasification. In addition, conversion operatioesmitted under the final amendments are only
allowed to utilize source separated organic mdtexial are therefore consistent with MassDEP’s
intent to promote new technologies.

+ Conversion
o Should be expanded to include “processing of oggaftir reuse as a feedstock into new
products and/or energy.
Response: The regulation has been clarified to note thatg@ssing of recyclable or organic
materials for reuse as a feedstock in support o R@erations will be allowed under RCC
permits (see 310 CMR 16.05).

» Conversion The definition of conversion should recognizatthiogas is produced during the
anaerobic digestion process.
Response: No change has been made. MassDEP believes tthis common understanding of
the existing definition.

e Conversion The prohibition of combustion of a material tigin the definition of “recycle”
could be inserted into the definitions of “compogtiand “conversion.”
Response: The definition of composting does include combustiecause combustion is not a
type of aerobic digestion. Conversion could inelwdmbustion, but permits for conversion
activities are limited to conversion of source-sapad organics. No change was made.

» Conversion Covanta has two projects, one with a DON aswyctang operation and one
permitted as a demonstration project to converamimwaste material into a renewable diesel
fuel. These types of projects, if permitted unither proposal, would presumably be subject to
310 CMR 16.05. However, the catalytic system dadsappear to meet the proposed definition
of conversion. Covanta suggests that the defintioitonversion” be expanded as follows:

“...aerobic or anaerobic digestion of compostableemials, or enzymatic,
thermal or chemical degradation of compostable nizd$e or mechanical,
chemical or catalytic treatment of compostable nieto produce usable
products.

24



Building Capacity for Managing Organic Materials: Response to Comments
November 23, 2012

Response: Chemical or catalytic treatment is a type of “clieahdegradation,” and is therefore
already included.

» Conversion Definition should be modified to include, “Comg®n also means the processing of
compostable materials for reuse as a feedstockeoproducts or energy.” We believe the
definition of conversion should include a pathwaward converting organics into feedstock
materials for AD facilities that can create a fasla by-product.

Response: MassDEP does not consider mechanical treatmeéye toonversion” but includes it

in the definition of “handling.” The regulation $ideen clarified to note that handling (see
definition in 16.02) of recyclable or organic maés for reuse as a feedstock in support of RCC
operations will be allowed under RCC permits [310RC16.05(1)].

» Facility - does not encompass the entire definition, asegfin MGL C.111, s.150A. In order
for this regulation to comply with its enabling iglgtion, all the definitions must comply with the
definitions set forth in its enabling states.
ResponseThe definition of “facility” in M.G.L. ¢.111, s150A includes “a sanitary landfill, a
refuse transfer station, a refuse incinerator rhtethe department at more than one ton of refuse
per hour, a resource recovery facility, a refusaposting plant, [and] a dumping ground for
refuse.” The regulation defines “facility” as aesttvhich is, has been or will be used for the
handling, storage, transfer, processing, treatmedisposal of solid waste.” No change was
made to the definition because MassDEP believetyfies of facilities listed in the statutory
definition are included in this phrase.

» Infectious Waste- Please add a specific citation for 105 CMR 430(8)(a), (b), and (c) which
provides specifics that further define “contamintanimal waste including carcasses, body
parts, and bedding.

ResponseThe definition of infectious waste has been reglasggh MDPH'’s definition of
“Medical or Biological Waste” in 105 CMR 480.000ycaMassDEP believes that, by citing the
entire chapter of MDPH'’s regulation, this issueasered.

» Operation- definition appears to be ambiguous. The faedlitovered under the proposed
definition of “operation” are/should already be empassed in the definition of “facility.”
ResponseThe definition of “Operations” has been reviseddfer to RCC activities subject to
310 CMR 16.0316.04 or 16.05, and the property on which any stivities take place,
whereas “facilities” refers to solid waste managenastivities subject to site assignment and a
solid waste permit.

* Organic Material

0 revise by adding “clean wood.”

o would include “agricultural material,” thus inclundj carcasses and other animal by-
products. Taken with the definition of “compos&biaterial” means that animal hides,
offal, and carcasses and compostable materiahidrcontext, the exclusion of sanitary
wastewater treatment residuals from compostablenmhmakes little sense.
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Response“Clean wood” has been added to the definitio®@ofanic Material. Carcasses are
already included in the definition of Agriculturisllaterial. Sanitary wastewater treatment
residuals contain heavy metals and potentiallyrditnéc compounds and facilities managing
wastewater treatment plant residuals either neée ®ite assigned pursuant to 314 CMR 5.00 or
as a solid waste management facility pursuant @GR 16.00 and 19.000 if not located at a
wastewater treatment plant.

» Productis not defined, although creation of a “produstkey. Suggest adding: “Product means
a material or by-product, including intermediatedarcts such as biogas, generated through a
recycling, composting, or conversion operationefineéd in 310 CMR 16.00 and approved by
the Department pursuant to 310 CMR 16.03, 310 CldR4, 310 CMR 16.05, or 310 CMR
16.06.”

Response To maintain flexibility for the wide variety &2CC operations, MassDEP has not
added a specific definition for “product” to thegtdation.

» Putrescible somewhat vague. Should refer specifically tqyémic material,” or some specific
Carbon:Nitrogen ratio.
Response: The definition of putrescible has been deleted.

» Putrescible The definition of Putrescible Materialay conflict with “recycled material” and
“garbage.” It appears that putrescible materialldde considered garbage and not a recycled
material. Although putrescible waste is separfiaa solid waste, it still has all the
characteristics of garbage and therefore shoulekbmitted by the local BOH.

Response: The definition of putrescible has been deleted.

» Recycle or RecycledReuse should not be included in the definitibfrecycle or recycled.”
“Recycle” should only refer to use as an ingredarfeedstock in an industrial or manufacturing
process. As MassDEP is aware, reuse is far morefioc&al than recycling, so it is important for
public education that the terms not be used interghably; this is especially true because
“Extended Producer Responsibility” legislative laage distinguishes between reuse and
recycling
ResponseNo change was made to the definition becausedirgureuse as part a recycling
operation allowed pursuant to a conditional exeamptgeneral permit or RCC Permit is an
integral part of this regulation.

» Residence- should include mobile home communities. We ssgthe following alternative
residence definition: “Residence or residentiabngea single, multi-family, mobile home, group
home or apartment complex....”

ResponseMassDERIid not make the suggested change. A mobile heroeviered by the
definition of “residence.”

* Residuals or ResidueMaterials that remain after processing or treatinlike construction and
demolition (C&D) residuals, should be deemed wasthese regulations and authorized for
disposal.
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Response:MassDEP agrees and considers material remainiag@fbcessing or treatment to be
waste materials.

* Residuals or ResidueDefinition should be expanded to identify thegsiduals consist primarily
of non-recyclable material and are appropriatedigposal.” This will clarify that residuals are
different from construction and demolition wasteoamon uncertainty as it relates to existing
waste-to-energy facility permits that prohibit tisposal of C&D Waste. Landfills will reach
capacity, necessitating their disposal at Wastenergy facilities.

Response: Material remaining after recyclables have beemoneed from any waste is a
“residual,” including residuals from C&D processitagilities.

» Solid Waste or WasteDoes not comply with the definition of “Solid \8ta” as defined at
M.G.L. c.16, 818. The proposed regulation shontdude the statutory definition of “Solid
Waste” and can refer to 310 CMR 16.01(3)(a)-(cthasexceptions to the definition. MassDEP
has no authority to exempt any composting or “cosiea” facilities from site assignment
without amending the enabling legislation.
Response: M.G.L. c.16, 818 is not cited as authority foe final regulations. M.G.L. c. 16, § 18
relates to the MassDEP’s responsibilities to duaft update a Solid Waste Master Plan and not to
its authority to regulate the disposal of refuséoogstablish programs for recycling, composting
and conversion. MassDEP has authority to estaR6 permitting and regulatory programs
and to exempt these facilities from site assignmensuant to M.G.L. c. 21A, 88 2 and 8, M.G.L.
c.21H, 8 7, M.G.L. c.111, 88 150A and 150A1/2. Phevisions of M.G.L. c. 21A and c. 21H, §
7 provide broad authority to MassDEP to establigiygams for RCC operations, which includes
permitting of such facilities. In addition, M.G.t. 111, 88 150A and 150A % confer authority
on MassDEP to make determinations about what naddeaie solid wastes (refuse), what are not,
and which facilities or operations need a sitegassaient for solid waste activity and which do
not. MassDEP has exempted recycling and compoattigties from site assignment through
provisions of 310 CMR 16.00 for conditional exerops or DONSs for such operations.
MassDEP is acting under this same authority to ectphose exemptions to organic conversion
facilities in the amendments to 310 CMR 16.00.

* Solid Waste or WasteSubsection (i) of this definition indicates thate exempt a pre-sorted
material must be “in compliance with” 310 CMR 16@316.04. We request that DEP use
alternate wording to describe this limitation asdeenot believe that the phrase “in compliance
with” is accurate in the context of an exemptioraaonditional exclusion. Revise to state that
pre-sorted material is exempt if it is managed 4istent with the provisions of” 16.03 or 16.04.
Response: The suggested change was made to the definition.

» Solid Waste or WasteThe proposed addition of (j) to the definitigmpaars to expand
conversion technology and provide a clear perngjtiath for new facilities. That intent may not
be clear from this addition. It could be interpitas a limitation, e.g. that source separated
material is ONLY excluded from the definition oflBoWaste when processed at a POTW. That
interpretation is inconsistent with MassDEP'’s itteBuggest adding “or at a Conversion
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Operation, as defined in 310 CMR 16.02 and as apprby the Department pursuant to 310
CMR 16.04 or 310 CMR 16.05.” to the definition.

ResponseMassDEP agrees with the comment, and has modHiethnguage to exempt source
separated organics when used consistent with 31R C6404 or 16.05 or at a wastewater
treatment plant.

» Solid Waste or WasteWaste — should be defined as being materialridbaed for use” or
transported or stored pending deposit in a landfilhcinerator. Note also that “discarded”
means rejected for personal use, but may entaittililg to reuse, recycling, or composting.
Therefore, food on its way to a composting facilgyot “food waste” but “discarded food.”
ResponseThe words “useless, unwanted or abandoned” veeneserted in the definition, and
the definition clarified to include materials tlzae disposed or stored, treated or processed
pending such disposal.

* Source Separatedlhe definition should be changed to read, “Seweparated means separated
from solid waste at the point of generation an#é&pt separate from solid waste.”
ResponseMassDEP does not agree that the source sepatefiadion should be modified in
this way.

e Source Separatedraken with the definition of “solid waste or i@$ appears to create a
circular definition for organic material. Is th&ént to say that “source separated” in the case of
organic material means separated from non-orgaatenmal?

Response For organic materials, source separated prignardans separation at the point of
generation and kept separate from the solid wastara. No change was made to the definition.

e Speculative Accumulation and Storag®&laterials subject to speculative accumulatiorukhbe
limited to waste regulated by 310 CMR 16.00 as khthe storage of the materials MassDEP
would control by these regulations. Otherwises¢h@efinitions may have unintended
consequences.

Response The definition of speculative accumulation hasiremoved. Instead, MassDEP has
established time limits for the accumulation ofyaable and organic materials.

» Storage- Definition has been drafted too broadly. Coesm@moving the reference to the
containment of any “material.”
Response MassDEP disagrees with this comment and hamade any change.

* Yard Waste- Request that the definition be changed to dwibstiClean Wood” for “brush.”
This would allow stump grindings, chips, sawdust arush to be included at yard waste
composting operations. If there is some prohibitidthese materials from leaf and yard waste
composting, then we would ask that a definitiofibstish” be added, as one is not included in the
current draft of these rules.
Response No change has been made to the definition af yaaste. However, MassDEP has
removed the category for yard waste compostingatipers. This change would allow the
composting of clean wood provided the operatioussthat no more than 25%, by volume, of
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the total compost mixture shall be a Group 2 malkéais listed in Table 1 at 310 CMR 16.04), or
a material with a carbon to nitrogen ratio of 30rless.

310 CMR 16.03 - Exemptions from Site Assignment

16.03

Comment: Revise opening statement addressing which acBwtie subject to site assignment
and which are exempt. Clarify that “facilities udgted under 310 CMR 16.03 have been
categorically exempted by DEP and are not requoabtain site assignments under MGL ¢.111,
s.150A or permits under 310 CMR 19.000.”

Responsel6.03(1) and (2) have been revised to more clealye which activities are exempt
from site assignment and a solid waste permit amdhy or when, activities are subject to site
assignment and a solid waste permit.

Comment: What does MassDEP want to do in this sectioni? téssexempt categorically

facilities in 16.03 from site assignment under MLGC.111, 8 150A, or permits under 310 CMR
19.000? If so, we concur and support this change.

ResponseYes, this section exempts certain activities ftooth site assignment and a solid waste
facility permit, and the language of the regulati@s been clarified.

16.03(1)(c) Burden of Proof

Comment: Consider removing this subparagraph in its etytir@here are circumstances in
which it would not be proper for DEP to requirearner or operator to affirmatively prove that
its activities do not create a nuisance or posgeat to public health, safety or the environment.
Comment: The proposed change in burden of proof standattié proponent about nuisances,
threats to public health or safety or the environimgtoo much. It should not be adopted.
ResponseMassDEP revised the provision to require the avamel operator to have the burden
to establish that the facility does not pose aands or a significarthreat to the public health,
safety and the environment in all proceedings. dweer and operator have the information
available and the responsibility to provide thedevice to support its burden. A similar burden is
placed upon owners and operators of solid wastktiss and upon other entities regulated by
MassDEP. The burden of proof section has been ditov810 CMR 16.01(7).

16.03(1)(d) Access

Comment: Section does not require access for a BOH. The Bkild be granted access,
similar to MassDEP.

ResponseMassDEP does not have authority to grant accghtsrior BOH. See discussion
under “General Comments”.

CMR 16.03(2)

Comment: The list of operations that would be exempted feit® assignment includes cement
and concrete plants, foundries, asphalt batch gplasndering plants, and operations that recycle
clean wood, municipal food material collection ataorage, larger composting allowances at non-
farm, non-residential locations, and CRT operatioRemoval of site assignment review
eliminates the role of the board of health and dagsllow a determination of site suitability to
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be made for the operation. The types of operalistexl above have generated significant
residential complaints to the BOHSs, the MassachsiSspartment of Public Heath/Bureau of
Environmental Health. Rather than exempt thesedinids, it may be useful to provide
regulatory steps to address potential health inspather than addressing possible health
concerns and/or nuisances after.

ResponseMassDEP is adding the five specific types of nfaawring operations noted by the
commenter to a list of storage and processingitieBwthat have been exempt from site
assignment since 310 CMR 16.00 was first promeljat 1990. These types of operations are
not solid waste facilities and are not appropnatefulated by the site assignment regulation
(although they may need other state environmemiahips, e.g., for their air emissions). Over the
last 20 years, MassDEP has not received complabast any significargolid waste
management issues for these types of facilities.

 16.03 (a)8 Cement and concrete plants
Comment: Cement plants should not be added to the list ofufseturing exempt from site
assignment, given the well-known health threategddyy these plants. US EPA acknowledged
the very high levels of mercury and particle enaissifrom cement plants when new emissions
standards for these facilities were announced i 2these standards will not be fully
implemented until 2013. In addition, a May 201@a# on the risk of hospital admissions for a
population living near a cement plant showed an@agon between NOx with respiratory and
cardiovascular pathologies; children appeared éslpesusceptible.
ResponseCement and concrete plants are subject to MassldiRjuality permitting
regulations which address the issues raised. @laadts use recyclable materials, and these
regulations clarify that cement and concrete plartsnot subject to site assignment and
permitting when utilizing recyclable materials afeedstock. No change was made.

Comment: Request addition at the beginning of this seatiba statement that “the following
activities do not require either a site assignneera permit pursuant to 310 CMR 16.00 or
19.000.”

Response The suggested addition was made to the regulatio

+ 16.03(2)(a)11
Comment: Replace the word “use,” which is not defined, wifte word “conversion” which is
defined.
Response!Use” is a broader term than “conversion.” In maases clean wood will be simply
chipped and used for mulch, ground cover or adldrtyuagent or for other uses where
“conversion” is not the goal. Therefore, no changes made.

* 16.03(2)(a)12 Rendering Plants
Comments:

» Do not exempt rendering facilities. The goal af thgulatory revision is to improve
organics processing through a closed loop whematérials are repurposed. Therefore,
rendering operations should not be allowed to dpevatside MassDEP’s waste
processing regulations.
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* We request that rendering facilities not be exefagtities under 310 CMR
16.03(2)(a)12. This would allow any rendering @ben to operate outside the
regulation of waste processing sites, when MasshdsHndicated that the processing of
organics is a regulated activity for all other farof processing or management.
Exempting this processing option without a soundrgiic, regulatory or policy basis
creates an unequal playing field.

ResponseRendering plants have historically operated outiidesolid waste regulations. The
goal of including rendering plants in the exempsi@to clarify that they are not subject to the
solid waste regulations. Rendering plants are, keweotentially subject to other MassDEP
regulations such as the Air Pollution Control Regjohs.

* CMR 16.03(3)(a)1 Temporary Solid Waste Storage
Comment: MassDEP is replacing the current exemption fordsataste containers with an
exemption that requires the owner and operatardorporate best management practices and to
not present a threat to public health, safety eretivironment. The new requirements will apply
to hundreds of thousands of locations in the Conwealth. There is no reason to burden
hundreds of thousands of locations with new requéngts for their solid waste containers. There
is no current problem and therefore no reasonamgh. What does it mean to use best
management practices for a solid waste contai@aspers will be sued by citizens groups
claiming that the containers used are not the fiesdible containers etc. This change will cause
more problems than it fixes.
Comment: Under the current rule, dumpsters and contamergxempt from regulation in 310
CMR 16.00 and 19.000. The proposed language waubdtantially change that status, and
would require the use of “best management practidédsissDEP does not discuss the rationale
for these changes. Ask that DEP retain the culagguage.
Response The final regulation exempts temporary solid tsaontainers and certain other solid
waste handling activities from the requirement81® CMR 16.00, as long as they are properly
managed and do not create nuisances. MassDERieesghat “best management practices”
vary considerably for the exempted activities iis tlst. For solid waste containers, the best
management practice is most likely to be “emptgdiently enough to avoid creating odors and
attracting vectors.” More detailed and explicisbmanagement practices may be more
appropriate for other activities in this list. M&EP wants to clarify that owners and operators of
these containers are responsible for maintainiagtim good condition.

« CMR 16.03(3)(a)2 Temporary Storage by Public Work®epartment
Comment: Consider revising to include the words Massadisigay Transportation Authority
(MBTA) specifically.
Response MassDEP agrees with the comment and has amehédedgulation by removing
specific references and referring more broadlyatcations “controlled by a public works
department such as a municipal or state departragency or authority of public works,
transportation, public parks or recreation or samgovernment entity, ...”[310 CMR
16.03(2)(a)2. in the final rule]
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Comment: Add the words “agency, or authority” after depaht, which occurs twice in the
paragraph, so that it is clear that this exempaioplies to the MBTA.
ResponseMassDEP has made the change suggested.

+ CMR 16.03(3)(a)3 Occasional Solid Waste Vehicle kaver
Comment: The exemption needs to be clearer. Companiehshditwaste need the ability to
park the vehicles overnight on longer runs, dugagods when drivers need to take breaks
mandated by the U.S. Department of Transportatiomhen receiving facilities are closed.
Layovers should not be limited to 72 hours at &tiunder the Hazardous Waste program trucks
can be held for up to 10 days. It should be pesitiis to transfer a closed container from one
truck to another.
Response: No change has been made to the regulations. ekRigiption allows occasional
overnight or over-weekend storage on a site ownydtidowaste management company without
the need for a site assignment or solid waste perhhiis does not impact locations where a truck
may stop overnight while in-transit such as a trsidp location. If it is anticipated that trucks
with loads of waste need to be stored on a redpalsis at a specific site then that site should be
regulated as a solid waste management facility sitthassignment and a permit. While the
hazardous waste regulations allow for a longervayperiod, solid waste is more likely to cause
odor, vector and other nuisance problems if stémedn extended period, particularly if parked
in an unsuitable location.

+ CMR 16.03(3)(a)5 Hospital and Laboratory Infectiols Waste Storage Area
Comment: All references to 105 CMR 480.000 regulations stiaugde the correct title:
“Minimum Requirements for the Management of MedmaBiological Waste.”
ResponseMassDEP has made teaggested changes.

+ CMR 16.03(3)(a)6 Municipal Food Material Collection Centers
Comment: Recommend that small businesses and coops, basvalnicipal food collection
programs, be allowed to store small amounts ofadiked food for short periods of time, either at
department of public works yards or at private;geeermined locations, until they collect
enough to warrant shipment to a handling or procgdacility.
Comment: Little risk is posed by small-scale, short-tetiorage associated with municipal food
material collection activities and by small scabe+iarm, non-residential composting.
Comment: The proposed regulations should provide a PBRatats temporary storage of
small amounts of food waste at private facilitie$#4 gallon carts or dumpsters which would be
similar to the exemption given to municipal foodteral collection so as to open up additional
opportunities for collecting food waste from resides and small businesses.
Response: MassDEP has not made this change. Any group m@iui establish an area for
businesses to collect source separated organidslwead to obtain a RCC permit for the
collection and storage of food material at priviatations.

Comment: The proposed regulatory amendments provide exengptar the temporary storage

of organic materials (putrescibles) that are idetiby MassDEP as more likely to cause an odor
issue during composting. [The MA Executive Offidgldealth and Human Services believes that
the separation and temporary storage (under centaiditions) of these materials at homes,
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institutions, and restaurants, as well as tempatmage facilities on municipal land, may indeed
create odor nuisance and/or attract vectors. Vectatrol is at the core of disease prevention in
public health.

Response MassDEP believes the regulations as proposessied these concerns. The
regulation includes requirements for municipal fooaterial collection centers [310 CMR 16.03]
which states that: the center accepts only fooerizds from residents of the municipality; the
food material is stored in a container which istlksgaled when food material is not being added;
no more than 1 ton of food material is collectedgsy and no more than 3 tons are on-site at any
time; the food material is stored at the centerramtbved from the center in a manner that does
not create nuisance conditions, such as, but mitell to, odors or vectors; in no case shall food
material be on-site for more than seven days; afehat 30 days prior to commencement of
operations, the owner or operator notifies the Diepent and the board of health, in writing,
using a form provided by the Department.

+ CMR 16.03(3)(a)7 Storage and Processing, Wood Haity Activities
Comment: Consider revising to include: “d. 310 CMR 16.03¢&pugh (c) shall not apply to
clean wood that is: i. source separated, as dbfin810 CMR 16.02; and ii. processed by
conversion, as defined in 310 CMR 16.02.”
ResponseThe exemptions for handling clean wood have beesamated and simplified at
310 CMR 16.03(2)(c)7.

* CMR 16.03(3)(a)10.g Cathode Ray Tubes (CRTSs)
Comment: The proposed threshold for accumulated non-contgn@RTs is too low. It should
be more, perhaps 75 tons or even higher. The htghaage will allow operations to be more
efficient and economical in getting these recovéiems into reuse markets and to minimize
trucking impacts.
Response MassDEP is considering making changes to the (&gtilation in separate revisions
to the hazardous waste regulations. Changes inMiasgDEP regulates CRTs will be proposed
at that time. Therefore, no changes were madgdséction at this time.

« CMR 16.03(3)(a)11 Activities located at an Agricabral Unit
Comment: This section is not required, so long as a sopegyiclause is added to the regulations
which states that in the case that this regulatanflicts with another regulation and/or statute,
the regulation and/or statue that is the mostiotist shall take precedence.
Response:MassDEP believes this section is needed to cltrdy activities located at a farm
will be regulated by MA DAR, pursuant to theigtdations.

Comment: “On farm” composting and anaerobic digestion $thdne exempt from MassDEP
regulation, provided that those activities are apgately regulated by MA DAR. The MA DAR
regulations should not be so dissimilar that theate a competitive disadvantage to non-farm
operations. That will only discourage investmamd fustrate achievement of the solid waste
plan’s goals. We hope that MassDEP will work clpsdth MA DAR to ensure regulatory
consistency.
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Response:MassDEP and MA DAR have worked to ensure that catipg activities on farms
are clearly regulated by MA DAR pursuant to thegulations and not MassDEP’s regulations,
as well as how non-complying composting operatigiishe managed.

« CMR 16.03(3)(a)12 Composting Not at a Residence
Comment: Expand the exemption to include 10 tons per dgyraefluce organics; 5 tons per day
of restaurant organics; and no limits on leaf, yamd agricultural organic wastes. This remains
consistent with facilities that are currently regred with the MassDEP.
Response No change was made to this section. The amquioposed represent increased
tonnage over the existing regulations. If an ojpenaants to compost a larger amount of
material, it may obtain a general permit under @MR 16.04 or apply for a RCC Permit under
310 CMR 16.05.

* CMR 16.03(3)(a) Recycling
Comment: Suggest the addition of single and dual-streamatgyto the list of recycling
facility types. Single stream is a growing mar&etl is encouraged by the State, and inclusion of
this type of recycling facility under the Categ@gxemptions will help achieve this goal.
Response Single and dual-stream recycling operationscaxered by the general permit
provisions at 16.04. Please note that the residties for recycling have been modified to allow
for a higher percentage of residuals for singleastr recycling operations, based on current
industry standards. Therefore, most of these dpesaare not expected to require site-specific
RCC permits. MassDEP anticipates single streamgssiag technology to improve and intends
to amend these regulations to lower the residaalas industry performance improves.

310 CMR 16.04 - General Permit for Recycling, Composting or Aerobic and

Anaerobic Digestion Operations Note: In the final rule, the title “Permits by Rtlhas
been changed to “General Permits” and the termféPaance Standards” has been changed to
“Requirements”

+ 16.04
Comment: We concur with MassDEP’s proposal to exempt mpaldood material collection
activities from the site assignment requiremendsj@osting at non-farm and non-residential
locations of up to five tons and ten cubic yardseagetative and food materials or animal
manures; and MA DAR-regulated farm-based compostimyother aerobic digestion activities.
We also concur with MassDEP’s proposal to make Iswiatlrow composting operations, as
defined, eligible to obtain PBRs. We support Ma&sB3 determination that the MA DAR
should regulate organics management on farms,tetdarm-based projects not covered by MA
DAR’s program should seek PBRs or site-specifierjigting from MassDEP, as appropriate.
ResponseMassDEP appreciates the support of these rewsmthe regulations.

Comment: “Digests” should replace “Converts” in this seati@nd throughout the proposed
regulations. AD should not be confused with higlattechnologies.
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Response: While MassDEP expects that most “conversion” apiens in the near future will
involve aerobic and anaerobic digestion technoltdpssDEP wants to leave the door open to
considering new technologies that may provide neffieient and/or effective methods in the
future for converting organic material into usgfubducts, such as energy. Therefore, this
change was not made.

Comment: The proposed rule would impose a PBR on numediotigities rather than a
conditional exemption as currently exists underrdgilations. There is concern that PBR
facilities will be subject to permit challengestthzay drag on for years. The use of conditional
exemptions should not create the problem of legallenges that a PBR may present.

Comment: The commenters have great concerns about thegaibi shift recycling activities
from the conditional exemption category to the iBR category. Any party claiming it is
aggrieved will have an opportunity to appeal, wasrender current regulations no appeal rights
exist, nor should they. Regulations should nekde require solid waste permits for facilities
that handle only materials that are not solid waste

Response: The title of the “Permit by Rule” has been chahtge“General Permit.” A general
permit is a permit that is established by regufatimt by an individual permit review process.
MassDEP would not issue an individual permit docoinand, therefore, there is no state agency
action that triggers an adjudicatory appeal. bugt¢he facility must submit an annual
certification to MassDEP that its operation is ampliance with the general permit conditions set
forth in the regulation.

Comment: We see no need to shift from DEP’s current methmglobf using its DON
procedures for such facilities to the proposed PBiRess. The process works well to protect
public health and safety and the environment, wdliewing proponents a reasonable process to
advance new programs and facilities. Such a chasl&igger new review and appeal
processes that will harm the development of newnams and facilities; and, will have the effect
of treating recyclables as solid waste, which isragulatory authority that is legislatively
authorized for the DEP to do.

Response: MassDEP believes the new regulations will supfi@tdevelopment of new
programs and operations which handle recyclabldsoaganic materials. As a result, some
operations that would have previously required a&NDiuld now be eligible for a general
permit.

Comment: The Massachusetts Department of Public Health (M) supports MassDEP’s
efforts to meet the solid waste master plan goaitevprotecting public health and the
environment. However, it believes these goals kshioel balanced with the need for local public
health and other input in order to best protectrésaents of the Commonwealth ...Operations
that would be eligible for PBR include recyclingifdies (up to 250 tons per day), small

windrow composting operations (maximum 50000 cyhials or 10000 tons on site), and aerobic
and anaerobic digestion facilities (up to 60 toesgay). MA DPH states that local health
review would help to ensure that the facilitiesmbd create problems.

Response“General permit” (formerly PBR) status has beesigned to apply to smaller

facilities that have been exempt from site assigrtraader the DON procedure since MassDEP
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established DONs in 1990. The only exception iththat the maximum sizes of eligible
operations will be increased somewhat and thaetvdl be a new category for small AD
facilities. AD facilities are required to have ieelly enclosed systems and to make all deliveries
through controlled and connected hose systemsrefidre, odor and vector issues will be
minimal. In addition, all “general permit” operatis will be required to establish and implement
plans for controlling odors and dealing with vestaro matter what types of areas they will be
located in. Finally, the final rule will requirbése operations to have contingency plans that
address failure or inadequacy of the required addrvector control plans (i.e., what will the
facility do when its odor control plan fails on atlsummer day?).

Comment: Performance standards are sufficient to insunglitionally exempt facilities remain
out of the solid waste business and solely in ¢logaling, composting or diversion business.
Response: MassDEP appreciates the support for this approach

* 16.04(1)(b) — Permits by Rule for Recycling Operabns
Comment: While the proposed regulations states that “Huogaelable material is not
contaminated by toxic substances....,” the defingisaction does not define “toxic substances.”
Response:“Toxic substances” are defined by the languageftilmws this phrase, and include
anything “which may pose a significant threat tbdlpuhealth, safety or the environment.”

Comment: DEP should make the following changes to the P&tegory: 250 tons per day limit
on recyclable materials should not apply to fibatenials, including all grades of paper and
cardboard; and the residue limit should be seb% fio accommodate single stream recycling
facilities.

Comment: We strongly request the 250 tpd limit not includg &ind of fiber and that the 10%
residue limit not be adopted.

Comment: The proposed PBR and the 250 tpd limit for reiogcbperations will harm facilities
enjoying these current exemptions, and it will inipéuture development of new recycling
facilities. Recycling facilities with more than @%pd throughput, not including fiber, should be
required to obtain a permit.

Response:Recyclable paper and cardboard has been explitiuded from the maximum
tonnage limit for a recycling operation under aayahpermit. Also, the residue limit for single
stream recycling operations was raised to 15%s3paese to comments that greater percentages
of non-recyclables are included in single streaorses from generators.

e 16.04(1)(d) Permits by Rule for Recycling Operatias
Comment: Consider adding flexibility to the 250 tpd liniit account for seasonal and other
factors. This could be done by allowing for a nidyor annual averaging of material with a
daily limit of 500 tpd. This would allow more o@ions to take advantage of the PBR process.
Response: The tonnage limit is not a rolling average, anasBDEP has determined that an RCC
permit should be required for higher tonnage opmnat
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Comment: The current 100 tpd limit on recycling is too lawd the increase to 250 tpd is
welcome but not sufficient particularly since thisludes construction and demolition materials.
The limit should be raised to 500 tpd for recyatalaterials.

Response:The regulation requires operations that take inentiban 250 tpd (not including
paper) to obtain a site-specific RCC Permit. Tlep&tment believes that a site-specific permit
for these larger operations will provide oversitjt#t is necessary to assure the public that
conditions have been established that will prapedtic health, safety, and the environment.
Facilities that process/recycle construction andaliion debris are not exempt from site
assignment, and will not qualify for a general pignmder 310 CMR 16.00.

Comment: Current regulations exempt all paper handlinglaadthg operations from solid waste
site assignment and permitting, and this contirfiaeacilities which only do paper handling and
baling in the draft regulations (310 CMR 16.03(3h However, 310 CMR 16.04(1)(d) limits
facilities that may take in recyclables other tpaper as well as paper; the limit is 250 tpd and if
this is exceeded a permit would be needed. Thes dot make sense. The recycling of paper
should not be subject to solid waste regulatiomardigss of whether it is conducted at a site that
performs other recycling activities.

Response: In the final rule, the limit on the amount of paphat can be accepted by all recycling
operations has been removed.

» 16.04(1)(e) Permits by Rule for Recycling Operatits
Comment: Consider a higher residual amount to allow forenaperations to take advantage of
the PBR process.
Comment: The residue generation rate should not be redinoed15% to 10% patrticularly
since many communities are moving towards sing&ast recycling. It would not be possible to
meet the 10% residual rate.
Comment: The processing residue limits should remain ungbd at 15%. The 10% threshold
will negatively impair our facilities in divertinthe maximum amount of materials into reuse or
recycling programs. Municipalities may be one of most severely affected customers.
ResponseThe residue generation rate for recycling in gahwill remain at 10%, but the
residue generation rate for single stream recydjgyations was raised to 15% rate (measured
by weight).

Comment: If MassDEP chooses to proceed with these propasadges, we believe they should
then apply to new facilities. Facilities currentiyempted should be extended special status as
grandfathered facilities and not subject to the negulations and threshold amounts.
Response: The revised regulation will apply to new and &rig operations. The Transition
Requirements for existing operations are at 310 AMR1(12). Operations with an existing
DON may continue to operate until the date of eatmn of the DON or the date five years after
the effective date of the regulations, whichevexaener. Operations which will be subject to a
general permit will be required to submit an anrogatification on or before Feb. 15, 2014.

e 16.04(1)(f) — Permits by Rule for Recycling Operatins
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Comment: It does not make sense for MassDEP to set a 480rdit on the storage of

recycling feedstock materials and call it specugaticcumulation. The recycling business is
wholly dependent on market demand. Market pritetifate quickly, and the small profit
margins in which the recycling industry operategate that materials be held until it is profitable
to sell them. Flexibility is needed and a recomdadion that a one year holding period on 75%
of the inventory if MassDEP believes that a maxinhwotid time is critical to its mission.
ResponseThe time period specified in this section fory&mg operations has been increased to
one year from the date of receipt of materialsravige flexibility for changing market

conditions. The amount of material on site, whethéts as-received, in-process or processed
condition, shall not exceed the amount of recyealorganic material that can be received in
one year.

» 16.04(2) — Permits by Rule for Operations that Trasfer, Compost or Convert Source
Separated Organic Materials.
Comment: Because composting and conversion “operatioresirafact “solid waste disposal
facilities,” MassDEP has no authority to grant asraption from the site assignment
requirements. Therefore, the exemption from alssliste facility permit is no longer applicable
as well.
ResponseMassDEP disagrees that composting and conveogierations are solid waste
disposal facilities. These facilities handle poetsd materials to create useful products such as
compost or biogas whereas disposal facilities sirdpose of waste with no effort to reclaim
them. Also, as discussed above, MassDEP has theriy to exempt these operations from site
assignment.

Comment: No siting requirements are listed, except for2e foot setback from any existing
private water supply well.

Response Because the small RCC operations that are &ifilp a general permit vary widely,
MassDEP believes that the setback and other siiqugirements that municipalities typically
establish for industrial activities should applythese operations. Therefore, MassDEP is not
establishing any siting requirements except forsigtback from existing water supply wells. In
addition, this regulation does not change a mualitips authority to regulate development and
to establish conditions for hours of operationffitasetbacks from other properties through
zoning, subdivision, and other municipal regulagion

Comment: What is the rationale for the limitation to nagter than 25% grass clippings by
volume?

ResponseGrass clippings are a putrescible material amdreault in significant odors, if they
are not mixed with sufficient non-putrescible mastst

Comment: “Digest” should replace “Convert.”

Response:While MassDEP expects that most “conversion” openatin the near future will
involve aerobic and anaerobic digestion technoltMpssDEP wants to leave the door open to
considering new technologies that may provide nefficient and/or effective methods in the
future for converting organic material into enerdgyherefore, this change was not made.
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Comment: This section, unlike 16.04(1)(b) for recyclinges not specify that the material is
not contaminated by toxic substances. We are coaedeabout the toxicity of products labeled as
“compost,” whether it is marketed or burned or uasdandfill daily cover.

Comment: Concern that there are no specific requiremenggace to ensure the quality of the
pre-sorted materials that would feed a PBR compgstperation, or that the final outgoing
products are suitable for their intended purpo$as. this reason, the proposal does not satisfy
each of the basic principles identified by MassDEP.

Comment: Proposed performance standards do not seemisaffio protect against toxicity.
For example, MassDEP has proposed to amend thatitefs to remove protections against
contamination. Recommend that the MassDEP regaiguiage in the definitions of “compostable
material” and “recyclable material” requiring tlsatch materials are “not contaminated by
significant amounts of toxic substances.” 16.04(1ynly requires that the operation’s products
be of sufficient quality to be “marketable” withowgtquiring any protocols for testing or
monitoring.

Comment: The general performance standard for PBR composfiegations is too vague, and
therefore provides neither adequate notice to operaf what is required, nor an enforceable
standard. MassDEP should develop screening pristémoinputs, and DEP should adopt
appropriate monitoring and reporting requiremeatdihished compost that is intended for sale,
application in agriculture, or their distributio®rovisions should include representative sampling
of finished product before sale/distribution, andependent analysis for, at a minimum, the
following parameters: persistent pesticides, léadisive species, and bulk contaminants (e.qg.,
glass plastics). Concerns are not hypotheticatethave been occasions when community
gardens within the City of Boston rejected finisloedhpost because of high lead levels. Solicit
stakeholder input.

Comment: Support the requirement that all material gereraff-site be delivered via sealed
tanker using a direct connection to limit nuisancaditions. Recommend establishing
monitoring, reporting and testing protocols for theuts and final products for these facilities as
well.

Response:In the final rule Section16.04(3)(a) requires that “the quality of organiaterials is
sufficient for the operation and that the qualityhe operation’s products is sufficient for the
products to be marketable” and “the organic matéginot contaminated by toxic substances at
levels which may pose a significant threat to pubgalth, safety or the environment.” Source
control (also referred to as input control) is fiiEnary means of preventing toxics or other
contamination from ending up in the products preduduring composting or conversion of
organic material. Source control encompassesrtheipals of limiting the types of material
used and having knowledge of how the materialganerated or are otherwise handled prior to
receipt at a composting or conversion operatiome fegulations incorporate the concept of
source control through a combination of definitiofihe definition of organic material is limited
to seven specific categories of material whichthesm separately defined. Each specific organic
material category is limited to: (1) a materialuléag from food production, food preparation
and consumption; (2) virgin plant material (inclugliyard waste & clean wood); or (3) a
biodegradable product or paper. These sourcdsdiyrtature have a low level of concern for
contamination with “toxic substances.” Also, tlegulations include the additional requirement
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that only source separatéske definition) organic materials can be usdd@€ activities which
further reduces concerns regarding contamination.

Operations working under a general permit are redgubo establish specific plans to identify any
toxics in their input material (through knowleddettte material’s source or through testing), and
to address situations where toxics are found inrthet material or the outgoing product. Annual
reporting will be required from all RCC operatidescept for the very small sized and material
specific composting activities allowed under 16.@8)ch will require identifying, among other
things, the source of all organic materials reagive

Comment: Specific performance standards proposed for PBRoosting operation are
sufficient to ensure proper compost managemeninasg operators adhere to them.
Comment: To ensure the long term success of its efforasdDEP should consider
implementing a regular inspection protocol for PBRnposting facilities in the first years of the
program. Swift and effective enforcement of ang4eompliance with the performance
standards will be important. Poor performance séll a bad precedent and good management
will lead to broader acceptance.

Response: MassDEP is planning to conduct periodic randospéttions of composting and
conversion operations working under a general ggimaddition to targeted inspections based
on complaints and other information that is avddab MassDEP) to verify statements made in
compliance certifications and to assess compliarittethe requirements.

Comment: Suggest that any facility that takes in food w#Bsh waste, restaurant waste, food
process waste, etc.) needs to be permitted, regardf volume taken in, except perhaps as
described in our comments to section 16.04(3)(aH€garding food material under a
Conditional Exemption, Attachment A to our commeruatains very specific operation and
guality control procedures. Facilities that aréamdle highly putrescible wastes for recycling,
composting, conversion or diversion should be siligepermitting and should not be afforded a
permit by rule pathway, other than the small soglerations earlier mentioned in these
comments.

Response: The operations that will be allowed under a gengeaiit are limited in the
guantities of food waste that they can accept amdemuired to mix this material with other
material quickly to prevent nuisances. MassDEkebes$ that the requirements established by
the general permit provisions will be adequatensuee that these operations will not present a
risk to public health, safety or the environment.

+ 16.04(2)(a)
Comment: A number of requirements are vague and will iikde difficult for MassDEP to
enforce. (a) states that “An operation ... meeteg®mperformance standards if it: 1. Meets all
applicable performance standards.” If what isrided is a reference to the specific performance
standards that follow at (b) and (c), these shbeldeferenced. MassDEP should reference 310
CMR 7.00 and clarify specifically whether anaerdfligestion for organic material requires plan
approval under 310 CMR 7.00. MassDEP should datiewa performance standard for odors,
and clarify whether the owner or operator will bguired to submit an odor control plan to
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MassDEP before construction or before it begingatmm. MassDEP also should include
provisions for reporting and managing compliancénwhe odor control plan, and a process for
recording and managing odor complaints.

Response: The final rule contains more specific direction facility owners and operations

about the scope and detail of required plans fotroling nuisances such as odors [see 16.04(3).
The need for air quality approval(s) will be detered by the specifics of each proposed
operation.

+ 16.04(2)(a)l.
Comment: Add “the performance standards shall be baseskizting, established operation of
facilities of the same technology and volume. differences with comparable facilities to be
explained in the application.”
Response: An operation subject to 310 CMR 16.04 general pepnavision will not submit an
application but will initially certify that the opation is in compliance with 310 CMR 16.04 and
all applicable requirements and will then certihyits compliance annually. Therefore the
regulation has to be explicit about what the owey@erator is certifying to.

+ 16.04(2)(a)l4.
Comment: Add “the applicants shall provide an EnvironméR&sk Assessment Report on any
site specific environmental issue identified by libeal board of health.”
Response:Operations working under a general permit will have a pre-construction review by
MassDEP or the BOH. If the operation meets theirements for its facility type, it will be
allowed be constructed once it has obtained l@ral Lise, zoning, and other applicable permits.

Comment: The 250 foot setback for compost facilities tivgte water supply wells should also
be applied to anaerobic digestion facilities. Al 250 feet setback should also apply to
surface water bodies such as, streams and rivers.

ResponseThe 250 foot setback for any existing water supypyl in use at the time the
operation commences was changed to apply to compastd aerobic/anaerobic digestion
operations. This requirement has not been apfdiedrface water bodies.

+ 16.04(2)(a)15.
Comment: The residual content of 5% does not define whidthe volume or weight based and
should be more clearly defined.
Response: The final rule clarifies that this will be a waigbased measurement.

Comment: The amount of residue allowed during anaerolgestion should be increased from
5% to 10%.
* The section should be deleted and a new sectiaricshe added at 310 CMR
16.04(2)(b) as follows “The amount of residue gatedt by the operation does not
average more than 5% of the weight of the mateaaiposted during any quarter.”
» Add a new section 310 CMR 16.04(2)(c) as followhéTamount of residue generated by
the operation does not average more than 10% afeight of the material converted
during any quarter.”
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Response: The suggested changes were not adopted in thierfile. MassDEP consulted with a
number of proponents of anaerobic digestion opmratiwho indicated that a residue generation
rate of 5% is currently achievable if it is measluiby weight. If a digestion operation cannot
meet this residue generation rate, then it wouttrie obtain an RCC permit.

e 16.04(2)(a)15. and 16.05(3)(e)
Comment: These requirements impose an unrealisticallylimit on residuals. The limit
should be raised to 10-15%. While the 5% limit rbayappropriate for green waste, most food
waste currently available has somewhat higher caintation levels. Ideally, a 15% limit is
reasonable today; a minimum of 10% residuals shioeldllowed. Further, the regulation does
not specify how to calculate the percentage. Vgeast that the method for calculating the
percentage residuals be percentage by weightalfreiduals divided by total incoming
material.
Comment: The 5% limit on contamination of feedstock emgriacilities is overly restrictive.
15% is a better place to start, perhaps declinugy bme as technology and source separation
improves. We believe an emphasis should be putguiating the end product in this regard to
ensure protection of end-product quality.
Response: See above response. An operation that need€&npermit may persuade MassDEP
to include a higher residue generation rate irptvenit, based on information provided in the
application.

+ 16.04(2)(a)16.
Comment: Proposal does not clearly indicate the permitgiracess for existing site-assigned
facilities and should be clarified. Unclear how @omposting or conversion facility that would
otherwise meet the PBR requirements could opetate axisting site-assigned facility if that
facility’s site assignment does not already contertepsuch activities. The requirement that the
new activities be “in accordance” with the existsitg assignment implies that the site
assignment conditions would need to be amendetttode the activities. However, this
approach is at odds with the stated intention MegsDEP “would like to ensure that recycling,
composting, and conversion operations proposed todated on the site assigned property are
subject to the same processes as similar operatiahg/ould be located on property that is not
site assigned.” The requirement to amend theasg@nment imposes a higher burden. We
agree with MassDEP’s stated aim. Therefore, fdR®Bt should be sufficient that the proponent
certify that the conversion activities “not advdydenpact the solid waste management facility.”
Response: The language regarding any RCC operation |dcat@ solid waste facility has been
clarified and moved to 310 CMR 16.01(11). Howetlee, requirement for the operation to be
consistent with the facility’s solid waste siteigasent is still applicable. If the activity is not
allowed by the site assignment, the facility owweuld need to apply to the BOH to have the
site assignment modified as appropriate. MassDieR dot have authority to modify local site
assignments.

+ 16.04(2)(a)17.
Comment: Add new section “copy of Environmental Impact Regper MEPA] or written
certificate from appropriate authorities that ibi required.”
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Response: The MEPA Office expects to begin a stakeholdecess in 2013 to consider
adopting minimum size thresholds for RCC operatitias would require filing an Environmental
Notification Form or an EIR before the operation t& constructed.

* 16.04(2)(a)18— Speculative Accumulation.
Comment: Because the processing operations describedmndbjological activity to achieve
proper treatment, and because their end use pobage seasonal marketability, the speculative
accumulation periods detailed are not realistipractical. Request the period be increased from
180 to 720 days. This accounts for 6 months itcgss, 6 months curing, 6 months between
market cycles and a 6 month active sales seas@al$ request the speculative accumulation
period for AD be increased from 180 days to 420sdalhis accounts for 60 days in process, 6
months between sales seasons and a 6 month sages se
Comment: Imposes an unrealistically low presumption fgue'sulative accumulation” of
residuals from organic materials. The standardt fpeisnade more realistic and flexible. The
180 day presumption is not appropriate for organf@sganic materials are typically received
year round, while the market for compost and satpcts is highly seasonal, the primary peak
April-June and a secondary peak in the fall. Slagime accumulation is most appropriately
controlled by tonnage or volume limitations tiedatsite’s processing capacity.
ResponseThe time period specified in this section for casjing or aerobic/anaerobic
digestion operations has been increased to ondrgmathe date of receipt of materials to
provide flexibility for changing market conditioriBhe amount of material on site, whether in its
as-received, in-process or processed conditiofi, sbteexceed the amount of recyclable or
organic material that can be received in one year.

* 16.04(2)(b)2., 3, and 4. and Table 4 Recipe Prescriptions.

Comment These sections attempt to proscribe what madgesfeould go into the anaerobic
digesters and how they should be used. This seerg counter to the goal of encouraging
organics diversion from landfilling, as it limitke materials that can be processed because they
fall into the “wrong” category. Furthermore, itrirains innovation. We recommend that
material requirements and categorizations in teesdons and Table 1 be eliminated. Other
protections are in place that require a facilitglemnonstrate that the feedstocks can be properly
managed.

«  Comment: 16.04(2)(b)4. & Table 1 should be deleted becafisedundancy in the prior
sections which include performance standards. peEnfarmance standards with 16.04(2)(b)4. &
Table 1, taken together set a standard that ikiggofor the smaller PBR composting facilities.
Response Table 1 and its associated requirements appljintdrow composting operations, not
to aerobic or anaerobic digestion operations. ME§sbelieves that these standards are
necessary to ensure that putrescible materialxeanwvith enough non-putrescible material in
windrow composting operations for efficient com@agtand minimization of nuisances.
Operations that cannot comply with these standeadsapply for a site-specific RCC Permit
(under 310 CMR 16.05) and present other optionpifeventing nuisance conditions for
MassDEP review.

. 16.04(2)(b)4.
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Comment: Change to “Group Two Materials....shall not be nbian the amount approved by
local BOH but in no case more than 25% of the tovahpost windrow mixture....”
Response: The BOH will not review plans for operations untlee general permit. These
operations will be established in accordance wthgrocedures in the regulation, and they must
operate in accordance with the requirements ofé&meral permit regulation.

* 16.04(2)(c)2.
Comment: The 60 tpd limit is not practicable for commetdailities and will discourage the
development of commercial conversion operatiohgnit should be increased to 250 tpd for
commercial facilities as has been proposed foralewy facilities.
Comment: Consider raising the PBR standard for AD to GDdpsolid waste derived from
organic materials, excluding manure or other adjrical materials from operations that are farm
based. This may lead toward greater adoption &wagmicultural community, meet minimum
economy of scale requirements, and result in lesfusion over how to “count” inputs.
Furthermore, we suggest that site-assigned locatltat otherwise meet the PBR standards
should be subject to a less rigorous permittingnpay than new facilities on land that is not site
assigned.
Comment: It appears that this subsection does not appgBQdWs, however, we offer the
following brief comments. MassDEP should clarifiiether the 60 tpd limit is an absolute daily
limit. MassDEP is also encouraged to specify theidfor the tonnage limit — is it wet or dry?
The restrictions to delivery by tanker trucks mayply an unintended prohibition on delivery to a
facility by either rail or barge or other secureams.
Comment: Does not allow for sufficient flexibility to acoumodate both current and future
technologies. Is the 60 tpd limit appropriate? Miek it is. Although arguments could be made
for a higher limit, we recognize that MassDEP hagaportant role to play in assuring the public
that facilities operating under its jurisdictionlivdo so safely, without risk to public health et
environment. It is not unreasonable for MassDE®x&rcise closer scrutiny of proposed
facilities that exceed a size range or use teclgmedonith which MassDEP has little or no prior
experience.
Comment: The 60 tpd limit will restrict PBRs to facilitiehat are unlikely to be economic
without significant subsidies. Therefore, permyitrble facilities are unlikely to play a signifidan
role in achieving the capacity increases targetdatié Solid Waste Master Plan. Nonetheless,
MassDEP should proceed with carving out a PBR oayeas things could change over time.
Comment: Tonnage Limitations. Change to “The operationsdoat accept more than the
amount approved by the local board of health, lbuta case no more than 60 tons per day of
organic material for digestion.”
Comment: Regulation should be rewritten to read “The openatloes not accept more than 60
tons per day (maintained over a 90 day rolling agej of source separated organic material for
digestion, not including agricultural materialsAs this is currently written, [the operation] would
be limited to 60 tons per day limit of organic miéak including agricultural material sourced
from off-site. Agricultural material is not a sblvaste and should be regulated by MA DAR. By
including agricultural material in the tonnage liriir PBR facilities, MassDEP is discouraging
agricultural digesters. It is requested that thépdl is a rolling average as it is in AGreen’s
permit.
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Comment: The limit of 60 tpd of organic material for pr@sing by anaerobic digestion
facilities should be increased and that the limitdnaerobic digestion facilities be 250 tpd.
Comment: We request that agricultural materials be exdngon the 60 ton limit. This is lower
than what is needed in this emerging market to nsad@mmercial facility financially viable.
Excluding agricultural materials from this tonnagg may also encourage greater adoption by
the agricultural community.

Comment: Large scale, commercial sized projects are gépeediant on 100 tons of organic
material per day or greater to remain economidalgible. Although, the commenter realizes
that the PBR category is not intended for commeésizad projects, it encourages MassDEP to
increase the daily threshold for tonnage to ineezdilarger facilities.

Response The limit for aerobic and anaerobic digesteljguts has been raised to 100 tpd on a
rolling monthly average basis. MassDEP believesdize of an operation is still a farm-based
operation. Commercial size operations will needpply for an RCC Permit. The 100 tpd limit
applies to the combined total of materials fromsite-or off-site and is based on the as received
weight of the materials either wet or dry.

Comment: The Best Management Practices (BMPs) suggestetteradequate guidance for
systems based on “wet” technologies, however th@®8M#e lacking for systems based on “dry”
technologies.

ResponseOperations that cannot meet the requirements esteldlfor aerobic and anaerobic
digestion under a general permit will need to abtasite-specific RCC permit from MassDEP.
MassDEP expects that most “dry” operations willchaa RCC permit.

* 16.04(2)(c)3.
Comment: The specific performance standards are not sufiisidoroad to accommodate
currently available technology. It is recommendeat 810 CMR 16.04(2)(c)3. be deleted.
Response: Operations that cannot meet the specific requrégsfor a general permit may apply
for a site-specific RCC permit.

* 16.04(2)(c)4.
Comment: Regulation should be rewritten to read “All orgamaterial is added to the digestion
system or stored in a fully enclosed tank with odmmtrols within 24 hours of acceptance at the
facility.” Material cannot be added to the actdigestion system in one day, it is not practical.
Comment: Storage prior to digestion. This section reqgiofarification. 24 hrs is too limiting,
especially if the term “active digestion systemtlexies “fully enclosed tanks with odor
controls.” We would recommend modifying this sentto allow, for example, a 3 day buffer
tank as part of an “active digestion system” ag)las it was a “fully enclosed tank with odor
control.”
Comment: This is overly restrictive because of the 24 handstion.
Response:In the final rule, this provision has been revisedequire that all material must either
be added to the active digestion system by theoétite business day or be stored in fully
enclosed trucks or vessels.

.« 16.04(2)(e)1.
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Comment: Information on the products and residue produdafthat if the applicant does not
know how a product is used or that use may chamgetone.

Response: While it is unlikely that people will invest ilné development of aerobic or anaerobic
digestion operations without having a plan for gdime system’s products, this requirement will
ensure that the products will have uses or madwdshat plans are in place to dispose of any
residue that cannot be used. The standard willeatsure that “products” will not accumulate at
the operation’s site, creating nuisances and eaging vectors. At the same time, MassDEP
recognizes that uses may change over time, bustdiiglard requires that marketing of the
products is part of the initial plan for the opéerat

» 16.04(2)(c) — Specific Performance Standards for Agbic and Anaerobic Digestion
Operations.
Comment: Anaerobic and aerobic digestion facilities aréhboesource recovery facilities” and
cannot be exempted from site assignment.
Response: MassDEP does not classify anaerobic and aerobestion operations as “resource
recovery facilities.” Anaerobic and aerobic digestoperations are conversion activities that use
organic material to create useful products, sudhi@gas. M.G.L. c. 111, 88150A and 150A 1/2
grant MassDEP broad authority over solid wastdifes, including establishing exemptions
from site assignment.

Comment: The wording must change to state that such dpesafif permitted and properly site
assigned) must meet the performance standardg afitim any other performance standards
listed in the permit or required by MassDEP orBi@H.

Response: MassDEP is exempting aerobic and anaerobic digesperations from site
assignment. If these operations meet the requitengstablished in this section, they would
operate under a MassDEP general permit. MassD&Rotanforce standards adopted by a
BOH, and, therefore, it would not be appropriatesference standards adopted by BOHs in a
Department regulation.

Comment: While the general criteria that apply to both pasting and digestion call for an
“appropriate” number of “properly trained” persohritbese subjective terms have little value in
regulations. Therefore this section should be rspezific about adequate coverage by trained
personnel because of the risks associated withanetand hydrogen sulfide, and potential
threats to public health and safety.

Response: Due to the wide range of potential technologied their requisite staffing
requirements, MassDEP believes that a generalresgant is more practical.

Comment: The language in the last sentence of the fidi@®is vague and unclear as to which
performance standards will apply. Use of the wisaine” is inaccurate and injects an
unnecessary measure of uncertainty about the waiHimhits applicable to a particular operation
and leaves open the possibility that other perfoicaastandards could apply, that only an
unidentified sub-set of the 6 articulated standagjsies and that an Operation could, through
lack of specificity, inadvertently find itself oof compliance with the appropriate performance
standards. MassDEP should revise this languatg#liass:
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The Department may, on an Operation-specific bpséscribe additional performance
standards as are determined to be necessary Deffagtment to prevent nuisance
conditions, prevent unpermitted discharges, andywe a stable, mature, and usable final
product. These performance standards include.....
Response:MassDEP agrees that the proposed language was,\@aglibas deleted the text
introducing this section.

Comment: The list of performance standards is not exheestfSpecific Performance
Standards” must bepecified. Operators should not be held responsible forpdgimg with
unspecified standards that may be imposed at tlma whindividual regulators.

Response: MassDEP has changed the term “Performance Stsidar‘Requirements”
therefore the new term is “Additional RequireménfEhe requirements listed are the standards
against which MassDEP will measure an operatioofsiance. While MassDEP may adopt
guidance to address frequently asked questiond éimuequirements, a change to the
requirements in the regulation would need to betatbas a regulatory amendment. The
requirements have been designed to provide somxibifiy where possible to allow different
types of operations to find their own efficient aftective ways to meet them.

* 16.04(2)(c)3. and 4.
Comment: The overly prescriptive nature of these perforogastandards injects assumptions
about the limitations of technology. They alsol wibke it difficult, in the event of the
introduction of new, more efficient technologieattthose that are currently commercially
available, to incorporate these technological adgamnvithout a rule change. Rather than
dictating the specific type of technology or, i ttase of durational limitations, the upward
hourly limit, MassDEP should consider revising aggested below:

0 Add to 3. - “or other technology demonstrated t@peally effective at limiting nuisance
conditions and deemed appropriate for such usbdipepartment.”

0 Add to 4. — “the period of time within which thegneering controls used to limit
nuisance conditions maintain effective controls;ampliance with all relevant
requirements and performance standards. Deletbd@s before added into the
digestion system.”

Comment: Subsection (c)3. Requires that all material Heveleed via sealed tanker trucks using
a direct connection technology. First, any limd@aton delivery of materials that requires a
sealed or enclosed truck should be limited to getbde materials. Digesters can accept non-
putrescible materials and the delivery rules shbelthe same as for composting facilities.
Comment: (c)3. And (c)4. unrealistically presume that patiible material will already be in a
liquid or semi-liquid form. This frequently witiot be the case depending on digester
technology, pre-processing requirements, and hgudigistics. Liquefacation or slurrying before
transport will in many cases be inefficient andagr®mic, so requiring it be done undermines
the goal of increasing processing capacity.

Comment: The fundamental policy concern is ensuring miniotor release during transport
and delivery. It should be sufficient to specifat the putrescible material be delivered by
“enclosed collection trucks” and transferred toftality “by appropriate unloading means that
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do not leak free liquid on roadways or pavemeninguanloading or otherwise create nuisance
conditions.”

Response:If an operation cannot meet the requirements fygreeral permit, it can apply for a
site-specific RCC Permit.

* 310 CMR 16.04(2)(c)5.
Comment: Use of the word “disposal.” This section stdtest “All solid and liquid materials
produced by digestion must bisposed of in accordance with all applicable regulations o
receive a beneficial use determination from theddpent or other appropriate approval from
another state agency for its reuse.” This langimgdes that the resulting products are wastes
until a BUD is applied for and approved. At thewkast “disposed of’ should be changed to
“utilized or disposed of.”
Response: The word “disposed” has been changed to “managed’is now found at
16.04(3)(a) in the final rule.

Comment: End Product Use. How exactly does MassDEP intemdgulate end products from
digestion? Or will this be handled by MA DAR? $lsiection leaves the door open to either and
leaves the regulated community uncertain aboutthésvmaterial will be regulated. We strongly
urge the State to consolidate regulation of prazloatside the solid waste regulations, and to
focus on the characteristics and concerns relatessting of the end product, not the origin of the
material.

Response:In 16.04(3)(a), and also in 16.05, is a requirgntieat says “ensure that all solid and
liquid materials produced as a result of the opamadre managed in accordance with all other
applicable regulations and approvals, includingrmitlimited to, a beneficial use

determination.” Because of the wide range of petelthat could be produced by various
composting or conversion technologies, and the awdar range of potential uses for such
products, it is not possibly for MassDEP to lidtptentially applicable requirements. It will be
the owner’s and operator’s responsibility to ensumg proposed uses are in compliance with all
applicable requirements. The owner or operatorabanys contact MassDEP regarding the
regulatory requirements for a specific product ésdse. In addition, MassDEP may develop
guidance covering this issue as resources permit.

* 16.04(3)(b)4. and 8.Inbound Tonnage Limits
Comment: The tonnage limits that apply to source separatgdnics (SSO) and the maximum
tonnage allowed on site together mean that onlge83 of material would be allowed on site at
the maximum reception rate allowed. This is natugyh time to compost and sell the material,
which means a permit by rule composting site wiler accept much less than the maximum, or
will stop receiving material for most of the yed@ur experience shows that the 10,000 ton limit
is too low as compared to the cubic yardage liB0t@00 yd). Therefore, the tonnage limit
should be raised to 25,000 tons at any one tinmeatich the expected density of the compost.
This would provide a facility 208 days of capactiowed under the PBR, which in our
experience is much more practical, and in line whthintent of the regulation.
Response: MassDEP agrees with this comment and has rentixeéetio,000 ton limit.
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Comment: Throughout 16.00, feedstock receipt limits arpregsed in tons per day. We request
guidance to that compliance with daily tonnagetsmvould be determined on a weekly or
monthly average. Operational flexibility is requdr

Response: MassDEP believes that a specific maximum daiynége limit is needed for

digestion operations (which are relatively newha Commonwealth). However, for composting
operations, the limit has been revised to specifiaaimum of 105 tons per week and no more
than 30 tons per day of Group 2 materials, asdiateTable 1 in 310 CMR 16.04, or other
organic materials with less than 30:1 carbon tmgén ratio, which provides flexibility to accept
material from full trucks but caps the amount reedion a weekly basis.

310 CMR 16.04(3)(9)

Comment: This section prohibits speculative accumulatiooutih does not include any
presumptions when that might occur. MassDEP shdaldfy that it may set conditions to
prevent speculative accumulation on a case-by4tasie, taking into account the facility’s
proposed operating and product marketing planggsging capacity, and storage capacity.
Response: MassDEP will not set site-specific conditions éperations that qualify for a general
permit. The limit on speculative accumulation gegd in the draft rule has been expanded to
allow material to remain on site for up to one yeam the date when the material arrived at the
operation’s site.

310 CMR 16.05 - Permits for Recycling, Composting or Conversion (RCC)
Operations

16.05

Comment: Site assignment is required pursuant to ¢.1150g\.

Response: The activities for which a site-specific RCC Pagmmay be granted are limited to
those using only material that has been diverteeh fsolid waste and is not considered solid
waste when handled in compliance with the regutatioSince the operations are not processing
solid waste, they are not solid waste managemeititiss and, therefore, are exempt from site
assignment.

Comment: Facilities applying for a site-specific permiedo “incorporate best management
practices,” but does not delineate what this means.

Response: MassDEP does not believe this term requirediaitien. Typically, “best
management practices” include the techniques fooiheé the most effective means to achieve an
objective.

Comment: Proposed language does not clearly state MassDEt@nt that permits issued under
16.05 would be exempt from site assignment and igigngiunder 310 CMR 19.000. Suggested
language: The recycling, composting and conversfarcyclables subject to permitting in this
section does not require a site assignment onéwalkte management facility permit pursuant to
310 CMR 19.000 provided a permit is obtained fer dperations as described in this section.
Response: This language has been added to a new “Applitgbdlection at 16.05(1).
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Comment: We note that section 16.05 is wholly silent oa tfuestion of how facility-specific
permits would fit at locations with an existingeséissignment. 16.05(3) should clearly indicate
that MassDEP would consider the conditions of dstiexy site assignment as part of the review
criteria, but that an amendment of the site assagniwould not otherwise be necessary. In such a
circumstance, it would be reasonable to requirampticant to submit a letter from the BOH
commenting on whether the proposed operation wadlersely impact the existing facility.
ResponseThe language regarding the operation of any RCCatipa located at a solid waste
facility has been clarified and moved to 310 CMR01611). However, the requirement for the
operation to be in compliance/accordance with #udify’s solid waste site assignment is still
applicable. If the activity is not allowed by thige assignment, the facility owner would need to
apply to the BOH to have the site assignment medlifis appropriate. MassDEP does not have
authority to modify local site assignments.

Comment: The list of plans to be submitted does not inelad analysis of the risk of explosion
or leakage monitoring. Should also require amesgion of vehicular load and traffic impacts
and exhaust mitigation strategies to minimize allytion.

Response: Language has been added to 16.05(3) to requplecapts to identify all potential
adverse impacts and strategies for controlling th&hmese could include risks of explosion and
releases to air, water and ground. Traffic isswegprimarily a local issue; however, they could
also be evaluated during MEPA review, if required.

Comment: Subsection (3)(b)5 mentions that feedstock carita lowest possible amount of
solid waste. This is a contradiction from the liegment that feedstock be free of contamination
from solid waste. This implies that slight contaation from inorganic solid waste is acceptable,
as long as it does not exceed an undefined maxithteshold.

Response: The limits on residuals have been designed to lingitamount of solid waste present
in recyclable and organic material, and to distislyihis material from solid waste. MassDEP
understands that a standard requiring that feekis®dree of all solid waste would not be
achievable.

Comment: What does it mean for a site to be “appropriat&tdndards are needed for this
criterion.

Response: MassDEP expects applicants to consider the tydesize of operation they are
proposing for a particular site and discuss issueb as the proximity of sensitive receptors,
environmental and human, and present this infoondt it in a manner which addresses how the
operation will not adversely affect those receptors

Comment: Section should require periodic audits by an peaelent third party who is qualified
to determine compliance with the site assignmedtparmit.

Response MassDEP has not incorporated this requiremBetiodic third party inspections of
operations and maintenance are currently requaethbst solid waste management facilities.
Since operations that will receive RCC permits pand to 310 CMR 16.05 are not solid waste
management facilities and are not expected to ptéise same potential risks as a solid waste
management facility, MassDEP does not believeahdanket requirement for third party
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inspections is hecessary at this time. Howevperait for an individual facility may include a
third party inspection requirement.

Comment: the term “Conversion” is not appropriate herd ahould be replaced with
“Anaerobic Digestion (AD).” Whereas AD is a lowdiere-processing of organic material for
composting, “conversion” includes high-heat proesgbat destroy feedstock that could
otherwise be recycled or composted. In fact,esthe Review Criteria at 16.05(3)(c) specify that
the materials for the permitted process must “rtlemtefinition of recyclable or compostable
material,” to destroy such recyclable or compogtabhterial for energy or fuel in a high-heat
conversion process would be counter to the prawssaf this section and the purpose of the
regulation revisions.

Response:MassDEP has not made any change to the definifiooroversion. This will allow
MassDEP to evaluate a wide range of technologi@ading high heat technologies, such as
gasification. In addition, conversion operatiossmitted under the final amendments are only
allowed to utilize source separated organic mdtand, therefore, do not contradict MassDEP’s
intent with respect to these revisions and prongatiew technologies.

Comment: The term “source separated” should appear ifitsteseveral paragraphs of this
section in conjunction with “pre-sorted” since thixction applies to recycling, composting and
conversion.

Response: This section refers to recyclable and organic netdyoth of which are defined in
section 16.02. These definitions use the terms-§orted” and “source separated” as
appropriate, so this change is not needed in 16.05.

Comment: Neither the PBR or site specific permitted faie$ will need a local, corresponding,
site assignment that has traditionally accompasimth kinds of facilities. We are not sure the
current language in this section will achieve #msl request the MassDEP tighten it up to ensure
it does.

Response: In the final rule, new “Applicability” sectioni16.04 and 16.05 have specifically
exempted operations that qualify for a general gevrma site-specific RCC Permit from site
assignment.

Comment: The 5% residue limit for conversion facilitiestlwthe proposed methods for
permittees to request and receive an exemptidmi®féstrictive limit, are adequate and give
MassDEP essential flexibility to permit based odustry standards or design limits of a
technology.

Response: MassDEP appreciates the support for this approach

Comment: The limits on co-location of other kinds of féités at recycling, composting and
conversion permit facilities may prove to be coumteductive and should not be adopted.
Response: The limits on co-locating RCC operations addtesations for which a BOH has
already issued a site assignment. These operatieralowed at such locations as long as they
are consistent with the requirements of the sisggasent and solid waste facility permit.
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Comment: Proposed language about any modification of asitawspecific permit is too broad.
Limit the trigger for review to when something stavgially different is proposed. Clarify when

or what triggers a review and what does not triggerview.

Response:MassDEP does not believe the proposed language isrbad and has not made this
change.

Comment: 16.05 should provide specific guidance with regaranaerobic digestion facilities,
at least to the matters of odor control, managemedtutilization of methane gas, management
of gas purification and wastes generated from jmatibn systems, and provisions for managing
excess or unsuitable gas.

Response: MassDEP does not intend to specify or favor eslriology over another regarding
odor control and management of methane gas; therafo change has been made.

Comment: Since the threshold for permitting under 16.0faidy high, MassDEP should
consider (a) revising the process to be a sitgas®nt as contemplated under the current
regulations, or (b) revising the language of theRmEegulations to make facilities subject to
16.05 require an EIR, as would be the case undegrduregulations.

Comment: The proposed permitting process would have Ma&sBdjudicate issues of damage
to the environment. This imposes a new and unfdimegulatory burden on MassDEP, as well as
creating a new and unfamiliar process that wilbbedensome to applicants and to citizen groups.
MassDEP should consider staying within existingrapgal processes as much as possible, rather
than creating new ones. The MEPA process is kranvahprovides and adequate forum for
addressing environmental impacts.

Response: The MEPA Office expects to begin a stakeholdecess in 2013 to consider

adopting minimum size thresholds for RCC operatitias would require filing an Environmental
Notification Form or an EIR before the operation t& constructed.

Comment: Although 16.05(2) provides that a copy of thenmeapplication shall be submitted
to the BOH and 16.05(5) provides for the BOH tceree a copy of the draft decision, there are
no further provisions relative to BOH involvemerfithis is unwise, particularly when the same
officials will be the first to be called in the aueof nuisance conditions. It also is contrary to
MGL c.111, s.143.

Response: MassDEP believes the conditions on RCC activdiessufficient to prevent
nuisances. In addition, MassDEP does not haveodtyttover BOHs and therefore cannot
mandate participation by the BOHSs in the permitfingcess. However, municipal officials can
provide public comment on draft RCC permits, ans8BEP has added provisions to the Final
Regulation allowing municipalities to request a lppibearing on draft RCC permits and to
request an adjudicatory hearing on the RCC pemué dt is issued. These additional comment
and participation opportunities will ensure thatdbmunicipal officials will have ample
opportunity for input into the final conditions afhy RCC permit.

Comment: There is no requirement that proponents of adsénechnology facilities,
specifically anaerobic digestion facilities, demoate experience in the design, construction and
operation of such facilities. MassDEP’s experiewit AD facilities at wastewater treatment
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plants demonstrates that these facilities requife gaining and experience to operate
successfully. Without such requirements MassDHPhaye little assurance that AD facilities
will be technical or commercial success stories.

Comment: Because operation of an AD facility requires sgeed knowledge, MassDEP
should develop training criteria and a certificatfrocess for AD site operators, similar to those
required for wastewater operators.

Response: MassDEP believes it requires significant resasitoeconstruct and operate an AD
operation, and a failure of the AD digester is extely expensive to correct. Therefore, the
owner and operator have significant incentivedaé she operation appropriately, with trained
staff. In addition, the requirement that an owmeoperator must submit a certification to report
in a detailed manner on compliance will ensure skidked and experienced operators will be
managing these facilities. Finally, large AD opienas will require an individual permit, and
MassDEP has the authority to impose requiremegerding operational training and staffing.
Finally, MassDEP intends to work with regional aradional organizations to determine whether
an effort to develop national training standardsAD operations is appropriate at this time.

Comment: MassDEP should require worker safety proceduré®tdocumented in the
submitted Operations and Maintenance plans.

Response:MassDEP does not have authority to address wodfetys except as unsafe working
conditions may result in harm to the environment.

+ 16.05(2)
Comment: If the definition of “Conversion” is not amendecethclarification is needed on
whether or not a facility that proposes to credfieeastock for an AD facility that is either
located at a municipal wastewater treatment plaoub of state facility qualifies for this permit
given that an out of state facility would not havpermit issued pursuant to 16.05.
Response:MassDEP has clarified that an operation that cseatieedstock from recyclable or
organic materials will be eligible for an RCC petrati 310 CMR 16.05. Operations which are
located out of state are not governed by MassDB&agons. However, organic materials that
are brought into Massachusetts for recycling, catipg or conversion, regardless of the source
of generation, are subject to all the applicabtpireements of 310 CMR 16.00. Activities located
at wastewater treatment plants are regulated byC34R 12.00.

* 16.05(2)(b)2. and 3.
Comment: Recommend that the chemical and physical chaizaten of the material be
presented in all applications.
Response:MassDEP agrees with this comment and has revisefinl rule to require any
applicant for an RCC permit to submit the physaad chemical characterization of the material.

Comment: 16.05(2)(b)2. — The requirement to provide dethitdormation on the organic
material may not be possible to meet and couldtrgsthe submittal of sensitive information
requiring protection from disclosure. The wordstwuld be changed to indicate that the
information be based on an estimate of the orgaaierial to be processed.
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Comment: Regarding 16.05(2)(b) 2 and 3, there is no stahbia which an applicant or a permit
holder (in the case of a modification) will be atdeanticipate MassDEP’s requirements, as
phrased here. Would this require the applicafitémew applications or modifications when a
variation in attributes occurs, which would be coom? This requirement could trigger questions
concerning confidential business information. MHSB should consider language that would
establish a baseline of approved characteristitgregphysical or chemical, and include with that
a reasonable range of variation of feedstock nagetiat could be processed. As an illustration,
MassDEP could require a percentage breakdown défeek sources; (e.g. 15% from
supermarkets, 20% from restaurants, etc.).

Comment: The requirement to provide the sources of thamiggmaterial may change over time
and not be possible to adequately keep the pepniit date. The wording should be changed to
read “the total quantity of organic material togzecessed and a general indication of the sources
of that material; and.”

Response310 CMR 16.05 is the section for issuing individpatmits to RCC operations. The
permitting covers a wide variety of operations vatharray of technologies and inputs. In some
instances a chemical and physical characterizatiay be very simple; however, MassDEP needs
the ability to require a full characterization ofmaterial to ensure that the composition of the
material is known. MassDEP has required chemigdlnysical characterizations of input
materials as part of the application submissionsrfany DONs and BUDs it currently reviews
without significant hardship to the applicant.tHére is information that an applicant considers
confidential or proprietary the applicant may suban¢onfidential business information request
as part of its permit application.

Comment: The term “source separated” should be used wieenme-sorted is used.
Response:MassDEP has deleted many references to the tenmsesseparated and pre-sorted
and, instead, included these in the definitionseof/clable and organic materials. In addition, the
final rule requires, at 16.05(3)(a), that the aggolt demonstrate the extent the materials have
been separated from solid waste and whether therimatcontain the lowest possible amount of
solid waste.

* 16.05(2)(c)
Comment: Recommend that the applicant also identify whrethe site or any adjacent
neighborhoods have been identified as environm@mtate communities.
Response:MassDEP did not include this requirement. MassBilBws the Environmental
Justice Policy that has been adopted by the Exec@ifice of Energy and Environmental
Affairs (EOEEAY, which provides agencies with flexibility to deténe how to address the
specific communications needs of various commusitiben considering applications for project
approvals in Environmental Justice areas.

. 16.05(2)(c)

“This policy is available at;_http://www.mass.gméégrants-and-tech-assistance/environmental-jugtitiey. html
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Comment: The requirement for the submittal of an operatind maintenance plan is contained
in two separate requirements 310 CMR 16.05(2)(diB310 CMR 16.05(2)(d)4 which indicates
that a different plan be submitted for each. Thisutd be changed to indicate that only one plan
is needed.

Response:MassDEP agrees, and this change has been madefinahrule.

+ 16.05(2)(e)
Comment: Regulation should require a chemical and physibatacterization of the end
products, not just the solid waste and residuan the process.
Response:MassDEP has addressed this issue in the revisathtegs at 310 CMR
16.05(2)(c)4.

Comment: There is concern about the requirement to doctithehmarkets or uses exist for the
compost, recyclable materials or products. Givenrelative lack of experience upon with to
draw in the U.S. with new and emerging technoldgy tequirement, as proposed, could be
extremely difficult, if not impossible, to satisifMassDEP could better address the issues of
sham recycling or artificial markets through otherchanisms. MassDEP should either eliminate
this requirement or limit the requirement to a desimation that markets exist within the global
marketplace.

Response:MassDEP disagrees with this comment, and belidvasdocumentation of markets

or uses is a useful part of the application.

Comment: It is entirely appropriate and necessary to mewninimum standards for end

product quality to ensure protection of human teaitd the environment, but the current
regulatory framework must be clarified. It hasdrae increasingly unclear how end products
can be consistently regulated through the diffeMa$sachusetts rules. Is it MassDEP or MA
DAR? Uncertainty will stifle investment and inndieg. If destined for the soil in some way
there should be one clear set of regulatory stalsdarmeet basic concerns. It must be based on
composition of the end-product and not the feedstoc

Comment: We believe that 310 CMR 32.00 is outdated ardirienneed of revision — the
contaminant limits are based on 40-year old sciemesy provisions are at odds with their
counterpart federal rules, the stockpiling limibat are impractical and unenforceable. We
strongly urge MassDEP to revisit 310 CMR 32.00ancert with addressing the regulation of
products from organic waste processing facilities.

Comment: Develop or reference a standard for compost ptsdoensure an insignificant level
of toxicity, so that human exposure involves a igdgle risk. Standards and testing protocols are
necessary to ensure that (1) marketed productsdommposting or anaerobic digestion process
are not toxic, and (2) that contaminated produsat destined to be burned in an incinerator or
used as “landfill daily cover,” where they can b@eoairborne.

Response: 16.04(3)(a) and 16.05 include a requirementghgs “ ensure that all solid and liquid
materials produced as a result of the operatiomargaged in accordance with all other
applicable regulations and approvals, includingrmitlimited to, a beneficial use

determination.” Because of the wide range of petelthat could be produced by various
composting or conversion technologies, and the awdar range of potential uses for such
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products, it is not possible for MassDEP to listpaltentially applicable requirements. It will be
the owner’s and operator’s responsibility to ensumg proposed uses are in compliance with all
applicable requirements. The owner and operatoabaays contact MassDEP regarding the
regulatory requirements for a specific product ésdse. In addition, MassDEP may develop
guidance covering this issue as resources permit.

+ 16.05(2)(e)4.
Comment: The requirement that the application provideiimfation regarding the quantity and
composition of residues produced should be clarifieindicate that estimates are sufficient.
Response:No change has been made. MassDEP disagrees ittothment.

» 16.05(3) — Review Criteria
Comment: Recommend that an environmental justice compadneridded to ensure that
MassDEP considers a facility’s impacts and benefitight of the existing environmental issues
and health concerns within a community.
Response:MassDEP follows the Environmental Justice Poliat tias been adopted by EOEEA
(see footnote 2 above for citation), which providgencies with flexibility to determine how to
address the specific communications needs of vagommunities when considering
applications for project approvals in Environmedtadtice areas.

Comment: Recommend including a review of any other faesitowned by the applicant to
evaluate their compliance record.

Response:MassDEP haseserved the right to require additional informatio the permit
review process for RCC permits, and the backgramntbexperience of facility owners and
operators may be relevant to a final permit denisio

+ 16.05(3)(a)4.
Comment: This provision proposes to restrict MassDEP'$itgtio proceed with permitting
until a MEPA certificate is issued. Clarify to tgtdhat MassDEP can proceed if a final certificate
has been issueif,such a certificateisrequired. If no certificate is required, MassDEP can
proceed with permitting.
Response:MassDEP has made this change.

* 16.05(3)(b)5. and (e)
Comment: [These sections] set conflicting and too rig@nstards for contamination. Should be
combined and clarified. Subsection (b)5. Requinasthe organic materials be pre-sorted,
source-separated and “contain the lowest possibtriat of solid waste.” Subsection (e) then
goes on to set numerical standards. Is (e) megmbvide guidelines for implementation of
(b)5? The term “lowest possible amount” is vagife. suggest combining the two sections with
the review criterion set as “minimizing the amoahsolid waste.”
Comment: Provision proposes to require that materials taionthe lowest possible amount of
solid waste.” Believe this language is too broad anduly restrictive. Further, there is no
reason for a solid waste restriction because MaBs@lfeady addresses incoming composition
concerns by imposing a residuals limit. Redundauadt confusing.

56



Building Capacity for Managing Organic Materials: Response to Comments
November 23, 2012

Response:The limits on residuals have been designed to lingitamount of solid waste present
in recyclable and organic material, and to distiglgihis material from solid waste. MassDEP
understands that a standard requiring that feeki®dree of all solid waste would not be
achievable.

Comment: Residue limit should be set at 15%, rather tHa,1to accommodate single stream
facilities.

Response:MassDEP agrees and has established a residuefid®®o for a single stream
recycling operation in the final regulation.

Comment: DEP has appropriately provided a placeholdetHferadvancement of technology.
Language may be strengthened by addition of a s(t)sthat says, “The technology and controls
are appropriately designed for the effective sejmraf residual materials where an industry
average is not attainable.”

Response:MassDEP disagrees that such language would stemgjtle control over residual
generation.

 16.05(3)(e)4.a.
Comment: What is the meaning of “industry average” whaa industry is in its nascent stages
in the U.S. and does not yet exist in any significaay in Massachusetts? The standard must be
available, credible, and relevant to complianca Ipermitted facility with the performance
standards appropriate to that facility. MassDERtreither establish parameters or expressly
provide that the “industry average” contemplatedty proposed language may be satisfied by
analogy to the global marketplace where such dontatien may exist.
Response:The final rule does not indicate that the industvgrage is limited to a particular
location.

Comment: Postponing review of a permit application follogia determination of
administrative completeness does a disservicettothe stated intent to promote the
development of new conversion operations and isrisistent with the Commissioner’s plan to
promote efficiency and decrease processing pefargsermits. In fact, MassDEP’s
commencing of Technical Review 1 may well infornra MEPA process. Change Technical
Review 1 to Technical Review 2.

Response:The final regulation makes it clear that the techhreview can begin, but not be
completed, until the MEPA process is final.

* 16.05(3)(e)1-4.
Comment: There is concern about the upper thresholds abtifgdor individual permits, 10%
for recycling and 5% for C&D, is too low. Also,dte is an objection that the recyclables must be
separated from solid waste “to the maximum extessjple” and must contain “the lowest
possible amount of solid waste.” These are absslanhd do not take into account feasibility,
practicality, or cost, and they are duplicativeaddDEP should use language that is much less
rigid such as, “the recyclables have been sepafadgdthe solid waste to the extent reasonably
feasible.”
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Comment: Wording should be changed to “---% for compostabldigestible materials.” It is
unclear how exactly the percentage is to be medsufmally, we believe 5% is much too
stringent.

Comment: The specific permit requirement for the generatibresidues by anaerobic digestion
facilities is inconsistent with limits imposed agcycling facilities and is set too low. Further, a
residual percentage based on volume will be dilfi€unot impossible for anaerobic digestion
facilities.

Comment: The proposal establishes maximum amounts of allvasidues from recycling,
composting or conversion facilities. For examplenaximum of 5% residuals is set for the
processing of compostable material. Commentemegends that a provision be added to this
section to allow for higher percentages upon rexaed approval by MassDEP. Since a source-
specific application and review is required und&05b, and applicant should have an opportunity
to justify a higher percentage, and MassDEP shatlldast have the authority to approve it.
“Industry average” would not be relevant if an aggoht is proposing a relatively new technology.
Comment: Wastewater plants would not be able to meet %aedsidual goal if water is
considered. The DON for the proposed project ata@ta’'s Rochester facility, even with water
reuse, allows up to 12% residuals.

Response: The suggested changes were not adopted in thefileal MassDEP consulted with a
number of proponents of AD operations who indicdted a residue generation rate of 5% is
currently achievable if it is measured by weiglita digestion operation cannot meet this residue
generation rate, then it would need to apply foR&C permit.

Comment: MassDEP required a fats oil and grease (FOGeptop obtain a reclaimed water
permit, even though the by-product water was ajreéadulated under existing air and water
permit approvals. Now Covanta’s FOG process wallégulated by 5 permits. This is
needlessly duplicative and costly. Covanta suggést projects subject to 310 CMR 16.05 be
exempt from the need to obtain a reclaimed watampéf handling of by-product water is
already adequately regulated under other permigpprovals.

Response:MassDEP disagrees that RCC operations should eptxXeom the requirement to
obtain reclaimed water permits.

e 16.05(4)(a) — Permit Conditions
Comment: MasDEP should refrain from restrictions on the co-tamaof such facilities. Co-
location may be critical to the economic viabilifya facility.
ResponseThis language was not intended to restrict thation of RCC operations. The
provision has been deleted.

* 16.05(4)(i) — Financial Assurance
Comment: The inclusion, even as a discretionary conditiba financial assurance requirement
(FAM), applicable to a conversion operation, isoinsistent with MassDEP’s intent to provide a
clear, simple, and efficient path for the permgtiosf operations that will significantly reduce the
volume of organic materials. This will undercutd®pment and expansion of such operations
and inject a measure of financial uncertainty. fe@gjuirement does not exist under the current
DON regulations. FAMs are applicable to solid \edsicilities. Applying a FAM to a non-solid
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waste facility is inconsistent with encouraging wersion operations. If MassDEP determines,
based on a specific analysis, that a FAM is necgstiat conclusion should be founded upon the
facts and circumstances of that particular opematod MassDEP should provide a written
determination of basis for such conclusion.

Response:MassDEP has required FAMs for an anaerobic digesgperation in the past, and

this did not affect the financial viability of th@oject. Instead, FAMs have provided protection
against potential threats to the public healthetyadnd the environment in the event such
operations became financially insolvent and cowldramove large amounts of organic material.
MassDEP will review all relevant factors in a peumtar application prior to imposing FAM
requirements.

+ 16.05(4)())
Comment: Add “Consent to the right of the Department amellbcal board of health without
prior notice to periodically enter upon and inspgbet property...”
Response:MassDEP has added a section related to providiogsado operations for MassDEP
and its representatives. MassDEP cannot confesaauthority on boards of health.

e 16.05(5) — Public Review of Permit — Length of Coment Period
Comment: (b) - A comment period of 30 days can possibly teeptable in order to expedite
permitting, but a comment period of 60 days islidea
Comment: Recommend that in addition to the public noteguirements in the proposed
regulations, the public comment period should lereded from 30 days to 60 days. These
operations are complex and the public may needtinemgage experts to review applications or
meet with the applicant and the MassDEP to fullgarstand the implications of the project.
Additional time may allow for resolution of issueBspecially important to ensure that groups of
ten persons have sufficient time to form and prexdidmments during this period to preserve
their statutory right to intervene and appeal. upMassDEP’s recognition of the rights of ten
person groups to request adjudicatory hearings.
Response: MassDEP believes 30 days strikes the right baldetween providing an
opportunity to comment and not overburdening thaiegnt.

* 16.05(5)(c) & 16.06(6) — Intervention by Group of &n Persons
Comment: The provision for interventions by groups of teould be a disincentive because it
could delay the permitting process.
Response:Intervention is allowed by statute pursuant to NL.G.30A, 810A.

Comment: Regulation should also require that such grouptiprovide a simultaneous copy of
the notice to the permit applicant.

Comment: The provision for interventions by groups of teould be a disincentive because it
could delay the permitting process.

Response:Comments submitted by a ten person group will becpart of the public record just
like any other comments, which the applicant majyere. It is MassDEP’s understanding that
intervention of a ten person groups must be allolmei.G.L. c. 30A, 810A.
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* 16.05(5)(d) -- Right of Municipality to Request Phlic Hearing
Comment: Add “the right for the local board of health equest a public hearing.”
Comment: (d) states that a public hearing MAY be scheduléde APPLICANT requests or
the COMMISSIONER determines that there is suffitjgublic interest. Should include the BOH
and/or any other appropriate political subdivisadnte to request a public hearing.
Response: MassDEP agrees with this comment, and the fulalallows the municipality to
request a public hearing on the draft RCC permit.

e 16.05(5)(d) -- Environmental Justice
Comment: A public hearing should be required to be helddhated in an area designated as an
Environmental Justice area by EPA or EOEEA.
Response:MassDEP follows the Environmental Justice Poliat tas been adopted by EOEEA
(see footnote 2 for the citation), which providgsicies with flexibility to determine how to
address the specific communications needs of vegommunities when considering
applications for project approvals in Environmedtadtice areas.

e 16.05(5)(d) -- Public Comment Draft of Permit
Comment: Suggest that all portions of the application b®/jaled in electronic format so that
they may be readily accessible to the public ferew. This will reduce the need for staff time to
respond to record requests, as well as reducempppists and travel costs for the public.
Response:To the extent that MassDEP’s information technologgources permit, MassDEP
will make applications and determinations availdbléhe public in electronic form.

* 16.05(5)(e) -- Effect of Public Hearing on CommerReriod
Comment: Add “A public hearing shall extend the commentiqé The Department shall
reissue a draft permit in response to public hgacomments. A new 30 day comment period
shall commence after reissuing a draft permit.”
Comment: MassDEP should requigepublic hearing, continue such public hearingegsiired
to address issues, and provide for the permit tiedged 30 days after the clasfethe public
hearing(s), as is currently the practice for coveson commissions.
Response: MassDEP disagrees that it is a judicious use olipudsources to require an
additional draft permit for review or to providgoablic hearing in all circumstances. The final
regulation provides that permit decision will be issued no sooner thad&®gs after the close of
the public hearing. An adjudicatory hearing predegrovided, if necessary, after issuance of
the RCC permit decision to resolve remaining disagrents of the parties.

» 16.05(6)(a) — Right of Municipality to Request Adjdicatory Hearing
Comment: Add “local board of health as party with rightadjudicatory hearing.”
Comment: The BOH or the municipality should be added asgeysvho have a right to request
an adjudicatory hearing.
Response: MassDEP agrees with the comment. The final alitevs the municipality in which
the RCC operation would be located to request ardadtory hearing.

.« 16.5(6)(c)
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Comment: Request MassDEP limit a person’s right to reqadstaring or to be heard on only
those issues he or she raised during public congnent
Comment:

o Limiting matters that can be raised in a requesafoadjudicatory hearing to those that
were raised during the public comment period ifinfVery likely something could be
overlooked if comment period is only 30 days.

0 To further streamline appeals, DEP should limitespn to raising only those issues that
the person himself/herself/itself identified durig public comment period.

Response: The matters that may be raised in a request fadardicatory hearing by a person
who has the right to request an adjudicatory hgasirby an intervener are limited to the matters
raised during the public comment period. The psepaf this provision is to provide an incentive
to all parties to raise issues early so that tlaylie resolved and addressed as part of the final
terms and conditions of the RCC permit. In additijoarties may raise new issues if they can
show that it was not reasonably possible with dligethce to have raised such matter during the
public comment process or for good cause shown.

* 16.05(6)(d) — Request of Adjudicatory Hearing of ta Department’'s Permit Decision.
Comment: Ten person groups should notice the project prepbwhen they notice MassDEP.
Comment: We believe this provision should also require thabpy be sent to the permit
applicant.

Response:In the final rule, the person requesting the adjaidiry hearing must send a copy of
the request for adjudicatory hearing by first classl or hand delivery, to the applicant and to
any person who has submitted an electronic or ngadddress with timely written comments to
MassDEP.

* 16.05(7)
Comment: Presumably changes that are less than signifiggimot require permit
modifications. The language in the rule shouldestiis explicitly.
Comment: (7)(a)2. Proposed rule suggests that a permit modificationlvbe required if
“design and/or management of the operation is talteeed.” Statement is too broad and should
be qualified similar to (7)(a)1.
Response:16.05(7) requires a project proponent to notify M2EP of the listed changes in at
the operation so that MassDEP can determine whiahges are significant enough to warrant a
formal application for a permit modification. TBepartment does not anticipate requiring
permit modifications for insignificant changes.

Comment: (7)(b) and (c) — Request that DEP use the term ffication” in both sections to
make it clear that the modifications addressedibssction (b) are the same that are
contemplated in subsection (c).

Response: MassDEP used the different terms intentionallyefquire notice of the listed changes
so that MassDEP could exercise its discretion terdéne which changes require a permit
modification.

. 16.05(8)
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Comment: Add “the Department and the local board of heattin€urrent jurisdiction) may
approve project to demonstrate innovative....”

Comment: Add “The Department, at its discretion, or if uegted by the local board of health,
will follow the procedure described....” Note: Ma$sP may tailor the procedures consistent
with the size and scope of the project.

Response:MassDEP does not agree that BOHs have concurnésdigtion over RCC permit
review since RCC operations are not solid wasteagament facilities.

310 CMR 16.06 - General Requirements for General Permits and Recycling,

Composting and Conversion Permits
+ 16.06(1)(a)

Comment: The proposed requirement to submit a compliand#ication by a certain date
should state that the certification will be subedténnually, by no later than February 15. As
currently drafted, the requirement would be to sultime certification orevery February 15,
which suggests it must be submitted on that exatet. d
Comment: We believe MassDEP should allow certificationedab float and not be required on
a certain date.
Response: The language has been changed to “on or befdnei&ey 15"

* 16.06(1)(b)
Comment: The proposed requirement to certify should bef@arto indicate that MassDEP’s
form will address compliance with the performantaadardsapplicable to the facility as set
forthin 310 CMR 16.00. While we fully support the concept of voluntatigaosure of issues to
MassDEP, we do not believe that language requfdargpmmitment to identify.... any violations
that occur” is appropriate in a certification. M@son why facilities that are subject to reduced
permitting requirements should be subject to gridisclosure requirements than facilities that
are subject to more robust permitting under othas8DEP programs. A certification is designed
to attest to current knowledge of particular fadtss not appropriate to expose individuals
providing certifications to the potential for fueuliability on the bases of an advance statement of
what will occur in the future. There is no curreaquirement in MassDEP’s solid waste statute
or regulations to disclose every violation that magur. For these reasons we request that
MassDEP delete the proposed language seekinguoeeicommitment to identify any
violations that occur.
Response:MassDEP disagrees with this comment. This langhagebeen used in other
MassDEP programs that require certification whichis8DEP believes is appropriate here;
therefore no change has been made in responses tmthment.

+ 16.06(2)
Comment: We believe that the language seeking to estahblisurden on the facility owner and
operatotin every proceeding to establish there is no nuisance or threat tdigphbkalth, safety or
the environment, should be removed.
Response: The burden of proof provision has been moved frah GMR 16.02 to 16.01, and it
has been modified to require proof of significdmeats to public health, safety or the
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environment. The owner and operator have thenmdition and the responsibility to demonstrate
that the RCC operation will not cause a nuisancggmificant threat. Similar language has been
used in the solid waste facility regulations arfteotMassDEP programs.

» 16.06(3) — General Requirements for Recycling, Conagting and Conversion Permits by
Rule, Access.
Comment: This section should also grant the BOH the rigtariter upon the site and inspect it
in order to determine compliance with the regulzgio
Comment: Add “The owner and operator of any operation Wwigoalifies for a permit pursuant
to 310 CMR 16.04 and 16.05 shall allow the Departna@d the local board of health to enter
upon.....and compel compliance with applicable reipteand the conditions of any permit
issued pursuant to 310 CMR 16.04 and 16.05.”
Response:MassDEP does not have authority to grant acceB®tads, and therefore did not
make this change.

Comment: There should not be a requirement in certificaticequiring the identification of
violations that have occurred or might occur. 8tad will be unworkable and will be
counterproductive to getting these kinds of faeditouilt and operating.

Response:MassDEP has reviewed the final rule, and it doésaotain language requiring an
owner or operator to identify violations that migiticur. An owner or operator is required to
identify past violations and to file a return tagaiance plan if appropriate.

Concerns Expressed About an Existing Facility
Comment: Concern that a project of this size (Farmer’s Ftieamposting operation at NESFI)
is allowed so close to private residents when dogasaterial — most specifically food and
proteins are exposed.
Response: The Farmer’s Friend composting operation is ledadjacent to a capped landfill on
state hospital land in the Town of Belchertown.uiérs are located approximately 800 to 1000
feet from the compost site. The operation asritesiily exists would meet the tonnage
requirements to operate under a general permidiaposting. No change has been made in the
final regulation.

Comment: The site already has nuisance odors at least 3payseek. Who will make sure

that the facility will be in compliance with limitzn amount of materials and notification of the
BOH stated in the regulations?

Response: The operation is required to maintain accuratends, and the owner/operator must
annually submit these records with a certificatoassDEP. These records shall include the
amounts and types of organic materials used andntfeaint of residual material sent for disposal.
Notification to the BOH is not required. Failusedubmit a certification or comply with any
applicable requirement could result in enforcentgniMassDEP.

Comment: Project does not source separate until the end wigefinal product is ready.
Shouldn’t there be regulations requiring sourceasson in the initial stages?
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Response: Based on MassDEP inspections the operation regsiurce separated organic
materials from several sources, such as supernsaaketuniversities. Although the organic
material is source separated there is the potdotiamall amounts of contamination from such
items as plastic bags, silverware, paper, etc. SMB® anticipates small amounts of physical
contamination but places a limit of 5% contaminatiy weight for composting.

Comment: A strict policy should be in place with complianeguirements that are MORE than
just once per year. Who checks to make sure ilegt but MassDEP’s compliance sheet
accurately?

Response: Any operation which composts organic materiakxisected to maintain compliance
with all appropriate requirements of the regulagiddassDEP believes that annual certification
with the compliance requirements is an approprigperting period.

Comment: The proposed regulations state that there nedus &ocess to an adequate water
supply, which is not present at this operation. aiVik in place to prevent spontaneous
combustion, vectors, and pathogens? Will existipgrations be held to these new
standards/regulations?

Response:Access to an adequate water supply may be as sampiaving access to a town fire
department. Occurrences of spontaneous combusgotgrs, and pathogens can be controlled
by active maintenance of the operation, such aspaance of proper incoming materials, proper
turning of windrows (which regulate heat, moistumed aeration), and proper adherence to
compost recipes that maintain a 30:1 carbon:nitiogéo. All existing operations will be
subject to the new regulations as addressed hyahsition provisions.

Comment: What does an odor control plan consist of?
Response: The odor control plan requirements for general jteoperations are detailed in 310
CMR 16.04(3)(a).

MassDEP received a number of comments and suggestiorelating to typographical and
grammatical errors. These errors have been correet in the final rule and are not included in this
response document.

310 CMR 19.000 - General Comments
Comment: In the interest of transparency, MassDEP shate 310 CMR 19.002 and 19.003
to reflect the proposed exemptions. The propokadges to selected definitions to reclassify
certain waste materials as “non-wastes” have tleetedf exempting composting facilities and
digestion facilities from the reach of this regidat It appears that the intent of the revisias i
to instead regulate them under the site assignragntations. MassDEP should clarify how it
proposes to address the potential for pollutiomfammposting and digestions facilities, and how
the proposed revision to the site assignment régakaprovides an adequate substitute for
regulation under 310 CMR 19.000.
Comment: The public hearing draft provides only changeseiain definitions. This approach
has the effect of masking what are actually profbcimanges to the way that certain materials
currently classified as wastes would be regulateddassachusetts. MassDEP should identify
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how these changed definitions change their operatnal effect of the solid waste management
regulations and whether and how these materialbwiadequately regulated under other
programs.

Comment: MassDEP should clarify how the proposed definithanges serve the purpose of
the regulation. This is particularly importantegrthe definition changes reclassify significant
streams of currently regulated refuse materiatsfimanner that would remove them from
regulation.

Response: Facilities handling these materials were regulateder the previous regulations at
310 CMR 16.05, which exempted many recycling andmmsting operations from site
assignment. MassDEP has revised 310 CMR 16.0fbaxlbn these exemptions from site
assignment to include conversion of organic mdtgsiamarily in aerobic and anaerobic
digestion operations, and to clarify which openagigualify for the conditional exemptions in
310 CMR 16.03 and which operations would fall unttherrequirements for a general permit in
310 CMR 16.04 or RCC Permit in 310 CMR 16.05. Rfp@rations will not require a solid
waste facility permit, and, therefore, extensiveeadments to 310 CMR 19.000 are not required.
MassDEP proposed only those changes to 310 CMRQA @&t are required for consistency
purposes.

310 CMR 19.006 - Definitions Note: In this section, comments are noted by designaitiag
definition in question followed by MassDEP’s respen
Agricultural Waste- reclassifies essentially all agricultural madksrias “not waste,” regardless of
their usefulness or characteristics. This debniis overly broad, as it includes organic material
“produced from ... processing of plants and animaksgardless of the nature of the processing
or where this processing takes place. Simply rémgpthe word “discarded” does not alter the
facility that such materials remain wastes fromphespective of the processor and should
continue to be regulated as such.
Response: These materials are not waste. For years, tiasilhave used these materials on-site
or shipped them off-site for processing.

Clean Wood The term “CCA” should be included in the refarerior chemical preservative in
the definition.
Response: MassDEP agrees with this comment, and the firalincludes this change.

Recyclable Material Should clarify the effect of the distinction beten “recyclable material”

and “organic materials that will be composted an@asted.” Is the intent to avoid classification
of composted materials as solid waste under 40 Z&aR2(e)(2)(i)? “(2) The following materials
are solid wastes, even if the recycling involves, ususe, or return to the original process
(described in paragraphs (e)(1)(i) through (iiitlt& section): (i) Materials used in a manner
constituting disposal, or used to produce prodinetsare applied to the land;...”

Response: “Recyclable material” and “organic material” atefined differently, because the
operations that manage these two different maserégjuire different operational requirements.
“Organic materials” are more likely to create rigifdor, vector and other nuisance concerns if
not handled in accordance with the best managepnaatices needed to prevent such problems.
“Recyclable materials” are defined to include omigre inert materials, such as paper, cardboard
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and containers that do not require the same priecaub prevent odor, vector and other nuisance
issues. Regulated parties who are concerned #mapplicability of federal solid waste
regulations need to refer to the federal regulatiamd U.S. EPA guidance to resolve those federal
regulatory questions.

Solid Waste- The definition at (i) references pre-sorted mate at 16.03 and 16.04, but fails to
incorporate the feedstock applicable to 16.05 &f6las excluded from the definition of solid
waste. Add “310 CMR 16.05 and 310 CMR 16.06" t® dlefinition.

Response:MassDEP has added a reference to 16.05 to thertileato reflect this comment, but
a reference to 16.06 is not needed, because taiprigcedural section relative to certifications.

Solid Waste- Inconsistent with the definition provided in 3CMR 7.00, Air Pollution Control.
Response: The Air Pollution Control regulations define sblvaste to address municipal waste
combustors and do not need the additional detagdtid waste facilities for the purpose of those
regulations.

314 CMR 12.00
Comment: The land application of sludge and septage réiguk (310 CMR 32.00) are
outdated. The current standards create a baoriatketing products in other states. Our
standards should be consistent with those of nestetgs.
Response: MassDEP has no plans to amend the regulatioBs0e€MR 32.00 as part of these
changes focused on anaerobic digesters. MassDIE€owsider evaluating them for needed
updates — but that will happen after these chaagemade. The Massachusetts definition of
sludge is similar to those of the other New Englstades. Those other states also allow the
introduction of other feedstock to sludge and sgptaeatment processes for beneficial reuse,
such as composting. The proposed changes to 31 TMO0 address that by allowing
anaerobic digesters to accept source separatedicsga

Although the comment did not specify which standark considered outdated or problematic,
the comment may have been a reference to the Massetts standard for molybdenum. The
national standard for the heavy metal molybdenu@bisg/kg, and MassDEP’s standard is more
restrictive. For Type | sludge, the Massachusttisdards are 10 mg/kg when land applied to
land utilized for grazing or forage, and 25 mg/kigeswise. Most if not all regulated facilities in
Massachusetts can meet those standards, with tepteon of the Massachusetts Water Resource
Authority.

Comment: A number of people suggested that a uniform sstamdards should be created for
the products of composting. The different standésd8UDs, the standards in 310 CMR 32.00
for land application of sludge and septage, thecaljural standards for soil amendments or
fertilizers, and mixtures of the products of sorh¢hese processes, have in some cases raised
guestions of which standard should apply. The centers suggest developing a single uniform
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set of standards for these products (or byproddicis) anaerobic digesters as well as other
composting processes.

Response: A single set of uniform standards could be crb&be similar products, but
developing such standards would be a large undegahat would have to involve MassDEP’s
Bureau of Resource Protection and Waste Preveasiorell as MA DAR. A thorough analysis
of the statutory authority and purpose for eachnagé¢o regulate products in its purview would
have to be undertaken, along with a substantiihieal review of the standards. MassDEP is
not able to undertake this project immediately @$ of these regulatory changes but will
consider these suggestions for future changes.

Comment: Where does the digestate (liquid by product ofdigestion process) go?

Response: Digestate typically is introduced into the headwoof the wastewater treatment plant
for additional treatment. For stand-alone anaerdlgestion facilities, it would most likely be
transported to a wastewater treatment plant eithesewer or by truck.

Comment: Disposing of digestate with high nutrient conteraty be problematic for some sewer
systems/ treatment plants.

Response: The organic and nutrient load associated witlestigte would have to be factored
into the design criteria and treatment providedheywastewater treatment plant. It is possible
that a plant could require some modification ineprth accept the digestate and adequately
address the additional nutrient content of the evaseam.

Comment: Why has MassDEP proposed to limit the types denels able to be added to a
digester in 12.03(13), and instead proposed tavathmse materials with the required “prior
written approval” for new material introduction.

Response: Certain types of materials (fish waste, animatamal from slaughterhouses etc.)

were initially excluded from the organic materitilat could be added to a digester, because they
take too long to break down and are not amenaldeaerobic digestion. These kinds of
materials are more likely to upset the digesteiofolgical process.

Based on the comments received and further comgider MassDEP modified this provision to
eliminate the outright ban on fish waste/animalariat from slaughterhouses and other sources.
These materials will not be allowed to be introdlize#o an anaerobic digester without specific
approval of the materials from MassDEP. Approwvélsbe contingent upon the applicant’s
willingness to accept the materials, their quanth ratio of the animal products to the volume
of other organics, their source, consistency, tjuatintrol assurance mechanisms, and a
demonstration of operational capacity to propedgdie them by the POTW.

Comment: MWRA asks if there will be standards used toeeviequests for additions of source
separated organics to digesters at treatmenttiesili They also ask if MassDEP will require
licensing or documentation of the materials intrgbl— and about liability / or certification from
haulers that their loads meet any requirement.

Response: MassDEP has not proposed specific standardgdana materials eligible to be
added into a POTW digester at a wastewater treatfaeility. Wastewater treatment plants
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could develop their own criteria for adding matksria their digesters, as the facility will have
accept, approve and keep records of any addediadaterThere is a similar responsibility in
place now for wastewater facilities to control gulition of septage to a wastewater treatment
facility. Wastewater treatment plants will continieebe responsible for meeting effluent limits in
their discharge permits, and providing any andraitment required.

At this time MassDEP does not intend to developogiam to license or certify organic material
haulers. There is, however, a similar programmnsitiecture in place for septage haulers to
control the addition of septage to a wastewatetrnent facility that could be expanded to be
used for this purpose in the future.

The introduction of any material into a digestell Wave to be approved by the facility, and the
facility itself could develop such standards ottifieation requirements in local requirements or
its agreements to accept materials.

Comment: MWRA asked a number of questions in its commabtsut continuing obligations
under 314 CMR 12.00 — such as updating Operatidfagitenance manuals and submitting
local sewer use regulations for approval.

Response: Any modification to a wastewater treatment fagitequires a plan approval and
modification of the facility Operation & Maintenam&lanual. The proposed regulatory changes
do not require that previously approved sewer agalations be resubmitted for a new approval.
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Appendix
Submitters of Comments on the Draft Organics Diversion Regulations

Comments on the public hearing draft were recefv@u the following people or organizations:
AGreen Energy, LLC

Brent Baeslack, Don’t Waste Mass.

Christopher J. Barnett, Lexington, MA

Boston Public Health Commission

George A Burnell, Selectman, Town of Lexington

Casella Waste Systems, Inc.

Clean Water Action

Coalition of Local Public Health

Conservation Law Foundation

E.L. Harvey & Sons, Inc.

Environmental Business Council

ESS Group, Environmental Consulting and EngineeBeryices
John Flynn, Lexington Board of Health

Franklin County Solid Waste Management District

Jo Hart, Worcester

Harvest Power, Inc.

L. Moreau, League of Women Voters

Massachusetts Department of Public Health

Massachusetts Department of Public Health, Buré&neironmental Health
Massachusetts Department of Transportation, Rdifaasit Division
Massachusetts Environmental Health Association
Massachusetts Health Officers Association

MassRecycle

Massachusetts Water Resources Authority

Maureen Doyle, Southbridge, MA

Melissa Desautels, Belchertown

National Solid Waste Management Association, MA |&aa
New England Small Farm Institute

NEO Energy

North East Biosolids & Residuals Association

Kirstie Pecci, Residents for Alternative Trash $iols

Pedal People

Lynne Pledger, Sierra Club and Clean Water Action

Sierra Club

Staci Ruben, ACE

SEMASS Partnership
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Toxics Action Center

Town of Andover, Director of Public Health

Town of Halifax

Town of Lexington, Office of Community Developmehigalth Division
Waste Management of Massachusetts, Inc.

Zemel Consulting Group, Public Health Consultingvi&es
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